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FAIR TRADE 


MONDAY, JULY 21, 1958 


Untrep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SPECIAL SUBCOMMITTEE ON 8. 3850, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:40 a. m., in room 
G-16, the Capitol Building, Hon. Alan Bible (chairman of the sub- 
committee) presiding. 

Senator Bratz. The hearing will come to order. 

This is the time that has been set and regularly noticed for the 
hearings on S. 3850. 

Miss Reporter, to start the hearing we will have the bill printed in 
full at this place in the record. 

(S. 3850 is as follows :) 


[S. 3850, 85th Cong., 2d sess.] 


A BILL To amend the Federal Trade Commission Act, as amended, so as to equalize rights 
in the distribution of identified merchandise 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it is the purpose of this Act to promote 
the distribution in interstate commerce of identified merchandise which is in free 
and open competition with other articles of the same general class. It has 
been found that when fair, equitable, and competitive prices cannot be maintained 
in all appropriate stages in the distribution of such identified merchandise, the 
marketing of such merchandise is depressed and the quantity thereof moving 
in the channels of interstate commerce declines. With a view to removing 
obstructions to the marketing of identified merchandise in interstate commerce 
which are occasioned by unfair selling practices, it is hereby declared to be the 
policy of Congress to afford distributors of identified merchandise an effective 
means whereby the sale of such merchandise at all appropriate stages of distri- 
bution may be consummated at prices that are adequate to stimulate said distri- 
bution and low enough to enable distributors of such identified merchandise to 
compete effectively with those marketing other goods and to satisfy the needs of 
ultimate consumers. 

Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1938, and persons, partnerships, or corporations subject to the Packers and 
Stockyards Act, 1921, except as provided in section 406 (b) of said Act, from 
using unfair methods of competition in commerce and unfair or deceptive acts 
or practices in commerce. 

“(2) Nothing contained in this Act or in any of the antitrust Acts shall render 
unlawful any notices provided in paragraph 5 of this subsection or any contracts 
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or agreements prescribing minimum or stipulated prices, or requiring a vende 
to enter into contracts or agreements prescribing minimum or stipulated prices 
for the resale of a commodity which bears, or the label, dispenser, or container 
of which bears, the trademark, brand, or trade name of the proprietor, producer 
or distributor of such commodity and which is in free and open competition With 
commodities of the same general class produced or distributed by others, whey 
notices, contracts, or agreements of that description are lawful or effective ag 
applied in intrastate transactions under any statute, law, or public policy now or 
hereafter in effect in any State, Territory, or the District of Columbia in whig 
such resale is to be made or to which the commodity is to be transported for such 
resale. 

“(3) Nothing contained in this Act or in any of the antitrust Acts ghall 
render unlawful the exercise or the enforcement of any right or right of action 
created by any statute, law, or public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia, which in substance provides that 
willfully and knowingly advertising, offering for sale, or selling any commodity 
at less than the price or prices prescribed in such notices, contracts, or agree. 
ments, whether the person so advertising, offering for sale, or selling is or js 
not a party to such a contract or agreement, is unfair competition and is action. 
able at the suit of any person damaged thereby. 

“(4) Neither the giving of notices as provided in paragraph 5 of this sub- 
section, the making of contracts or agreements, nor the exercise or enforce 
ment of any right or right of action as described in paragraph (6) of this 
subsection shall constitute an unlawful burden or restraint upon, or interference 
with, commerce. 

“(5) For the purposes of paragraphs 5 to 9 inclusive of this subsection, the 
following definitions are applicable: (a) the word ‘commerce’ means all com- 
merce that may be lawfully regulated by Congress; (b) a ‘proprietor’ is one 
who identifies merchandise manufactured or distributed by him by the use 
of his trademark or trade name. He is deemed to retain a proprietary interest 
in such merchandise after he has sold it to distributors, by reason of his interest 
in stimulating demand for such merchandise through effective distribution to 
ultimate consumers, and by reason of his further interest in the trademark or 
trade name identifying his products. Merchandise bearing his trademark or 
trade name is accordingly herein designated as ‘his merchandise’ and distrib- 
utors handling his merchandise are designated as ‘his distributors’: Provided, 
however, That a distributor of merchandise identified by the trademark or trade 
name of the manufacturer is not a proprietor within the meaning of this Act 
unless he is a distributor specifically authorized by the manufacturer to estab- 
lish resale prices for such merchandise. It shall be lawful for a proprietor to 
establish and control by actual notice to his distributors stipulated or minimum 
resale prices of his merchandise in commerce which is in free and open con- 
petition with articles of the same general class produced by others. He may 
so establish schedules of resale prices differentiated with reference to any 
criteria not otherwise unlawful. Such schedules may be changed from time 
to time by actual notice to distributors having acquired his merchandise with 
actual notice of any established resale price; (c) ‘actual notice’ includes notice 
imparted by mail, or through notice attached to merchandise, or containers, 
packages or dispensers thereof. The proprietor may so establish on his iden- 
tified merchandise such resale prices for his wholesalers, even though he sells 
at the applicable prices he has established for such wholesalers making com- 
parable sales. Actual notice may be established by legally admissible evidence 
without limitation of manner or form. <A person with actual notice of any 
applicable resale price is thereby charged with notice that such a price is 
subject to change. Except as provided in paragraph 8, it shall be unlawful 
for any person with actual notice of an applicable stipulated resale price duly 
established by a proprietor to sell, offer to sell, or advertise merchandise in 
commerce at a different price, or for any person with actual notice of any 
applicable minimum resale price so duly established to sell, offer to sell, or 
advertise merchandise in commerce at a lower price. 

“(6) Any person suffering or reasonably anticipating damage by reason of 
anything forbidden in paragraph 5 may sue in any State or Federal court of 
competent jurisdiction without respect to the amount in controversy and shall 
be entitled to recover the amount of damages sustained, plus the costs of suit, 
including a reasonable attorney’s fee and to obtain injunctive relief and recover 
such costs and fee, whether or not specific monetary damages are established: 
Provided, however, That where no injunction lies, a Federal court shall not enter- 
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tain a suit for damages, unless the amount in controversy, exclusive of interest 
and costs, exceeds the sum of $3,000. 

“(7) If a substantial portion of the merchandise upon which a proprietor has 
established a particular stipulated or minimum resale price crosses State lines at 
any stage of distribution, these provisions shall apply to all his identified 
merchandise to which that price applies, whether or not some or most of such 
merchandise is entirely distributed in the State or district of origin. The 
provisions of paragraphs 5 to 9 inclusive shall not apply to the merchandise of 
proprietors no substantial part of whose merchandise crosses State lines at any 
stage of distribution. 

“(8) It shall be a defense to an alleged violation of paragraph 5 for a 
defendant to sustain the burden of proving that merchandise has been ad- 
yertised, offered for sale, or sold by him only in the following cases: 

“(a) In closing out the stock on hand for the bona fide purpose of discon- 
tinuing dealing in any such merchandise: Provided, That plain notice of the 
fact is given to the public: And provided further, That the proprietor shall be 
given prompt and reasonable notice in writing of the intention so to close out 
and an opportunity to purchase such stock at the net price paid therefor by 
the defendant; 

“(b) When the merchandise is damaged, defaced, or deteriorated in quality 
and plain notice of the fact is given to the public in the advertisement and 
sale thereof, and when such notice is conspicuously displayed in all advertise- 
ments and affixed to the merchandise, or the container, package, or dispenser 
in which it is offered for resale: Provided, That the proprietor shall be given 
prompt and reasonable notice in writing of the intention so to close out and an 
opportunity to purchase such stock at the net price paid therefor by the 
defendant ; 

“(c) When the merchandise is advertised, offered for sale, or sold by any 
officer acting under the orders of any court; 

“(d) In the sale of any quantity of the merchandise acquired prior to actual 
notice of any established resa'e prices ; 

“(e) In resales to charitable institutions or Government agencies, which 
acquire the merchandise not for resale to the consuming public. 

“(9) Nothing contained in this subsection shall permit two or more proprietors 
or two or more distributors to take joint action in establishing resale prices for 
competing commodities sold under different trademarks or trade names, but 
all distributors of the merchandise of the same proprietor sold under the same 
mark or name may cooperate with him in maintaining the stipulated or minimum 
prices established by him, or his sole distributor specifically authorized for that 
purpose, and no such cooperation shall constitute an unreasonable or unlawful 
contract or combination in restraint of trade.” 


Senator Brsre. I anticipate that Senator Thurmond and Senator 
Butler will be coming later. Senator Yarborough has a problem in 
Texas claiming his attention, and Senator Cotton will be delayed this 
morning. 

This will be the first of a series of hearings on S. 3850, which is a 
bill designed to equalize rates in the distribution of identified products. 
This bill, sponsored by Senator Humphrey and Senator Proxmire, 
would allow manufacturers to set minimum prices which must. be 
charged by all retail distributors. It is known as the fair trade bill. 

Fair trade is not a new title. The Miller-Tydings Act of 1937 and 
the McGuire Act of 1952, taken together, provided that where the 
owner of a trademark or trade name has entered into resale price main- 
tenance contracts with some but not all distributors of his product, all 
such distributors in the jurisdiction are equally bound and subject to 
sanctions under the law. 

These fair trade bills have for legal reasons proved unworkable and, 
for all intents and purposes, have been abandoned. Once again, Con- 
gress is called upon to consider a bill that its sponsors and proposers 
hope will provide for the best interests of the manufacturers, the re- 
tailers, and the consumers. 
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At the outset we must frankly recognize that there are wide differ- 
ences of opinion concerning the economic merits and demerits of re- 
sale price maintenance. We are ever alert to both the preservation of 
a aes economy and to the protection of all the people who pro- 
vide the goods and services on which America thrives. With this in 
mind, the subcommittee will hold extensive and objective hearings 
aimed at developing all the facts relevant toa fair trade bill. 

The final result of this investigation, I assure you, will reflect the 
best judgment of the United States Senate. 

Senator Proximire, we are delighted to have you with us this 
morning as one of the cosponsors of the bill with Senator Humphrey. 
I know of your interest in this field of legislation. 


STATEMENT OF HON. WILLIAM PROXMIRE, A UNITED STATES 
SENATOR FROM THE STATE OF WISCONSIN 


Senator Proxmire. Thank you very much. It is a great pleasure 
and privilege to have an opportunity to appear before you. I have 
copies of my statement which I will distribute. 

In my judgment the measure which I am supporting this morning 
before your committee constitutes the most important small business 
legislation the Congress has before it. I feel very strongly that the 
adoption of this legislation is essential to the health and indeed to the 
existence of small business as we know it in America today. 

Mr. Chairman, American small business is in serious trouble. All 
objective evidence—the number of failures, the number of voluntary 
discontinuances, the level of return on invested capital in small busi- 

ness, the share of the national production enjoyed by small business— 
all these indexes show that small business is ste: idily losing ground to 
big business and has become a prime victim of the recession. 

The typical small business is a retail store, and the retail store has 
the poorest survival prospect of any business. This was strikingly 
demonstrated by figures presented to the Small Business Committee 
hearings on discount houses on June 23 by Mr. Victor LeBow, a New 
York City marketing consultant who specializes in the problems of re- 
tail businesses. Mr. LeBow stated that there are 1,900,000 retailers to- 
day. What are the prospects for a new retail business? Based on 7 
years of postwar prosperity, between 1947 and 1954—and mind you, 
these were prosperous years—a retail store opening today has only a 
74-percent chance of surviving the first 6 months, and 50-50 chance of 
staying open the first 214 years. Stated another way, 26 out of 100 re- 
tail stores opening today will be out of business in 6 months. Eighty- 
three of them will not be in business 10 years from now. 

Based on the years 1953-57, Mr. LeBow said that a turnover of 50 
new stores is necessary to get 1 net addition to the number of retail 
businesses 1n operation. 

In view of the fact that the situation is getting worse, in view of the 
fact that all the statistics are just overw helming t that a prime victim of 
the recession is the small business and small ret: ail business especially, I 
think it is time Congress did something about it. 

The Select Committee on Small Business, the Banking and Currency 
Committee, the Small Business Administration, and other agencies 
and committees have been deeply concerned about the problems of 
small business. Some extremely constructive proposals have been 
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made to the Congress. Mr. Chairman, while this legislation is good 
and helpful, it is good and helpful for a relatively small segment of 
small business. The vast majority of small businesses are totally un- 
touched by any other measures that are before Congress today. This 
Congress has already taken important steps to help the manufacturing 
concern or small corporation in several ways. The Small Business 
Committee has scheduled a series of inquiries into the action of the 
Defense Department in failing to provide that small manufacturing 
businesses get their share of the procurement dollar. This is an excel- 
lent, worthy inquiry, and one I warmly support. An omnibus small- 
business tax bill now before Congress would help the incorporated 
small businesses very greatly. I cosponsored and warmly support 
that legislation. The Johnson capital-bank bill, which has passed the 
Senate, would do much to provide capital for small units in industry, 
and we do know that the measures that have been considered by the 
Banking and Currency Committee and the measures that have been 
considered by the Small Business Committee, the actions that have 
been taken by the Small Business Administration helps a small frac- 
tion, though a very significant fraction of small business—retail stores 
byand large—are just not provided for. 

Just as an example, the capital bank bill, the purpose of which was 
to help small business, passed the Banking and Currency Committee, 
passed the United States Senate—it is a Johnson bill—it is now over 
in the House. This is an excellent measure. It is a measure that is 
essential to small manufacturing concerns, but there is nobody, not 
the greatest friend of this bill who would pretend that it is going to 
help very many retail stores. It just can’t. It is not designed to do 
that. 

There is no question that the tax legislation that has been recom- 
mended and the tax bill that is being considered now by the House 
has an excellent chance of passing the Congress this year. It will 

rovide tax relief, and it is going to be very helpful to small corporate 
Dainese and is going to be helpful to small business generally, but it 
is not going to do the retail store very much good, and it is not going 
tohelp in that direction. 

Of all the areas of American business, the retail stores have been 
the most characteristically small business. The overwhelming major- 
ity of stores and shops all over America are still small business, usually 
family business operations. The vast majority of American small- 
business men are retail merchants. The independent proprietors, the 
free enterprise businessmen, can be said to be the backbone of Ameri- 
can economic democracy. Here in the retail business is where the 
backbone of American democracy really is, in American small cities, 
towns, and villages, he represents the social, political, and moral 
leadership. In most American communities he provides the com- 
munity spirit that builds our towns. The leadership, the time, the 
energy, and the money come from him. 

Behind this vital community leadership is the wonderful family 
life that the “mom and dad” store provides. Like the family farm, 
the family business offers an ideal moral climate for the development 
of the invaluable qualities of character and morality. The energy- 
demanding work of the family store virtually eliminates juvenile 
delinquency. The qualities of thrift, industry, business sense, are 
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developed and nurtured in the family atmosphere. The family store 
is an immensely valuable American institution. If any economic instj- 
tution can be said to deserve preservation, certainly the family store 
is it. 

Even if it were an economically inefficient operation, the argument 
for preserving and protecting the family store would be a strong one, 
But like the family farm, it is not ineflicient. It is efficient. It has 
proven itself repeatedly. It lacks one important survival asset in 
our competitive economy, however, and that is capital, just like the 
family farm lacks capital. This lack of capital means that the large 
competitor, the chain store or massive supermarket, even if less 
efficient, can engage in price-cutting operations until the little busi- 
ness is driven out. 

I have talked personally with literally thousands of merchants all 
over my State of Wisconsin. I am convinced that there is no group 
in America more fervently and completely opposed to subsidies, 
including subsidies for themselves, than the small-business man, 
There is, however, one form of legislative protection that he desires, 
that he wants, that he needs and that he deserves. This is action by 
the Government to provide the kind of margin between what he pays 
for the goods he buys and what he receives for the goods he sells that 
will permit him to operate on a stable and efficient basis. 

This is not to say that the American small-business man wants an 
end of competition, even of price competition. This is not to say that 
this legislation in any way would eliminate competition or even price 
competition. Indeed, in the long run I am completely convinced that 
price competition will be encouraged if the legislation I am support- 
ing this morning is adopted. 

Testimony before our Small Business Committee was replete with 
evidence that minimum margins on fair traded products which this 
legislation would permit, would still permit an enormous amount of 
price competition both between trademarked brands on the one hand, 
and unbranded products on the other, and within various trademarked 
brands. 

I should like to present to the committee one striking demonstra- 
tion of the fact that it is possible where fair trading prevails to have 
fair markups for the dealers, fair prices for the consuming public, 
and flexible pricing which adapts itself to changing conditions. 

In the middle of 1954 a vicious price war erupted in the retailing 
of gasoline in New Jersey. Markups declined to the extent that it 
was impossible for the dealer to operate profitably. After public 
hearings in 1956 by the Small Business Committee, almost all the 
major suppliers in New Jersey began to fair trade their gasoline. 
Since that time the retailer has had a fair markup and the buying 
public has had fair prices. 

I should like to offer for the record a table comparing the dealer’s 
tank wagon price, the dealer margin, and the retail price (without 
tax) of gasoline in Newark, N. J.; Wilmington, Del.; Philadelphia, 
Pa.; and an average of 55 other cities. Newark is the only city rep- 
resented on this table which has fair-trade gasoline, yet on June 1, 
1958, the price of gasoline to the retail consumer in Newark was lower 
than it was in any other of those cities. Moreover, the table clearly 
proves that the retail price in Newark is as flexible as it is in any of the 
other cities. 

(The table is as follows :) 
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FAIR TRADE 





The second table gives the tank-wagon price and the service-station 
price of gasoline in New Jersey after fair trade was adopted in 1956, 
It shows considerable variability in retail prices, over a range of 3 
cents a gallon. It demonstrates beyond question that a fair- trade 
price responds to competition and is no more rigid than any other price, 
Of course, the important thing is that what fair trade does is to pro- 
vide a stable margin within which a small business that does not have 
excessive capital can live, can survive, can operate. 

(The table is as follows: ) 


New Jersey price changes during fair trade (excluding 7-cent tar) 


| 7 7 | | 








Tank-wagon Service- Tank-wagon! Service- 
After fairtrade | price to station {| After fair trade | price to station 
| dealer price | dealer price 
Or cee meres ae ane Tf ait. ot” UT EE TT 
Cents Cents | Cents Cents 
Apr. 30, 1956.......... 14.9 19.9 || Dec. 6, 1957_........-- 114.9 18,9 
fh ee 15.9 20.9 |} Mar. 1, 1958.......... 15, 2 19.9 
June 26, 1957 eal 16. 1 | 21.1 | May 6; 1008... ..<.... 14. 2 18.9 
July 30, 1957_. Lendl 15.9 | 20.9 || June 20, a oat 13. 2 17.9 
Oct. 2, 1957..---.----. 14.9 | 19.9 ! 





1 Less 44 cent voluntary. 


Furthermore, it is obvious that price competition is only one form 
of competition to the retail store. There is also service competition, 
There is the competition of location and convenience. There is compe- 
tition of personality between the owners and employees of different 
stores. There is advertising competition. There is merchandisin 
competition. There is inventory competition. Of all these forms o 
competition, and all of them are ‘extremely important to the consumer, 
only price competition, on the basis of all the testimony of all the op- 
ponents of this legislation before our Small Business Committee, only 
price competition ‘could be adver sely affected by this legislation, And 
I think that the evidence that we had certainly convinced me that 
orice competition is going to be of a much more healthy kind, of the 
Lina that is in the long-run interest of the consumer if fair trade 
is encouraged, if fair trade, indeed, is made possible by this kind of 
legislation. 

Mr. Chairman, I would just like to conclude by saying that when 
fair trade broke because its great and good friend, General E lectric, 
decided finally that it just could not hold out any longer—and it was 

a good friend of fair trade—the situation in my State of Wisconsin 
was just a thack, it was disastrous. We found small businesses that 
were pushed into positions where they could not survive. The bank- 
ruptcies in Wisconsin have gotten larger. All for what purpose! 
The evidence is that this does not benefit the consumer in the long 
run, this insistence on jungle warfare of the kind that is bound to 
develop where you do not have some kind of fair trade, and I feel as 
metre about this as I do about anything that has come before me: 


that if we are going to have small business live and exist. and survive 
with health in our economy, then we must provide this kind of pro- 
tection, which in view of ‘the enormous Government sums that are 
spent in other areas, is a very modest kind of protection, indeed. 

I want to thank you again, Mr. Chairman, for this opportunity 
to appear before you, and I want to apologize for the fact that this 
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statement was not as it was printed, was not as complete as it should 
be, and you can be sure that we will have before you before the day is 
out a comprehensive statement in which we have all of the material 
included. 

Senator Brste. Thank you very much, Senator Proxmire. On the 
contrary, it was a very good statement. I know of your interest in the 
bill and the work you have been doing on the Small Business Com- 
mittee. I very much appreciate your appearance this morning. 
Thank you. 

Is Professor MacLachlan in the room ? 

Mr. Water. No, he will not be here today. He could not get 
away. He might be here during a later hearing. 

Senator Brete. Our next witness will be Mr. Maurice Mermey, 
Bureau of Education on Fair Trade, New York City. 


STATEMENT OF MAURICE MERMEY, BUREAU OF EDUCATION ON 
FAIR TRADE, NEW YORK CITY 


Mr. Mermey. Thank you, Mr. Chairman. Ihave astatement which 
I would like to submit for the record. 

Senator Brsie. Yes. The statement will be incorporated in full in 
the record. You may develop your testimony as you desire. 

I think we have four witnesses this morning. I would think your 
testimony would take about 20 minutes, would it, sir? 

Mr. Mermey. It is very flexible. At your pleasure, sir. If you 
suggest 20 minutes, I will try to keep it within 20 minutes, sir. 

senator Brste. We are not going to be hide bound on our time 


limitations at all. You will have adequate time to present your testi- 
mony. If we could complete three of the witnesses we have this 
morning, it would be helpful. I would say 20 or 25 minutes should be a 
guideline. 

(The complete written statement of Mr. Mermey is as follows:) 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF EDUCATION ON Farr TRADE 


Mr. Chairman and gentlemen, my name is Maurice Mermey. My home is in 
Iarchmont, N. ¥Y. I was brought up in a papa and mama retail grocery and saw 
that independent small business squeezed out of existence by price-cutting prac- 
tices of competitors with infinitely larger dollar resources. Too many other in- 
dependent businessmen have confirmed over the years of my business experience 
that what I saw in my boyhood is not a unique phenomenon. 

My business career includes association with drug, tobacco, department store, 
and other retailers, as well as with wholesalers and manufacturers in a variety 
of fields. During NRA, I was executive secretary of the retail code authority for 
the city of New York. I coedited in 1937 a book, The Shopping Guide, which 
sought to make shoppers more skillful in determining for themselves the quality 
of many kinds of goods they buy. 

Since 1949, I have been the director of the bureau of education on fair trade. 
This is a nonprofit corporation organized under the auspices of the National 
Association of Retail Druggists whose members have long been exposed to the 
demoralizing and often fatal effects of price cutting on the highly popular 
brands they must be able to sell—and at a profit—if they are to stay in business. 

While the bureau is supported by voluntary contributions solicited solely 
from and made by drug retailers, wholesalers, and manufacturers, we represent 
the viewpoint, as regards fair trade, also of appliance dealers, audiovisual 
dealers, booksellers, clothiers and furnishers, filling station operators, grocers, 
hardware dealers, jewelers, automobile accessories, and equipment dealers, photo 
dealers, sporting goods dealers and tobacconists, as well as wholesalers in these 
various distributive trades. I am sure we also reflect the viewpoint of the many 
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manufacturers who believe that the protection of their trademarks and the 
safeguarding of these respective distribution systems is good for them, for 
the distributors and for the public. 

In the exercise of its functions, the Bureau is assisted by a National Advisory 
Committee consisting of representatives of 25 national trade associations jp 
various fields of retailing and wholesaling. Further, it has the cooperation 
of 1,572 State and local associations in these fields throughout the United States, 
This means that the groups associated with or cooperating in the work of the 
bureau of education on fair trade have a membership exceeding 1 million. They 
comprise a substantial portion of United States small business. 

I speak in behalf of your favorable consideration of and report on S. 3850, 
The bill would give manufacturers of identified articles, under certain circum- 
stances, the right to establish the stipulated or minimum resale prices of their 
respective identified articles. As you also know, the bill would not require any 
manufacturer to embrace this right; and many, who prefer to vest in the re. 
tailer exclusive power over the price of their identified articles, will not avail 
themselves of the provisions of this bill. So far as the bill’s supporters are 
concerned, this is fine. So far as the consumer is concerned, this is likewise 
good because it assures her a plenitude of buying alternatives, which add up 
to intensive but fair competition. 

Most of the small-business men in the United States, who comprise the back- 
bone of our mass distribution system, believe their survival as independent 
businessmen depends upon the enactment of rules of fair competition as provided 
in 8. 3850. 

Many small manufacturers, as well as larger ones, support S. 3850 because 
they believe that its provisions will assist them in realizing the highest sales 
potential in any given economic climate, and in thus attaining greater pro- 
ductivity and employment not only for themselves but also for those who supply 
them with goods and services. 

Moreover, the supporters of S. 3850 believe that the bill is good for the thon- 
sands upon thousands of communities in the United States which benefit (a) 
from the communal activities of their local business people—activities which 
are virtually nonexistent in the case of local managers of absentee-owned busi- 
ness enterprises; and (0) from the assurance that less of each community’s 
purchasing power will be siphoned off by business enterprises outside the com- 
munity and, aS we now see in so many cases, outside the State in which the 
community is located. Such siphoning off of purchasing power, incidentally, is 
not the kind of States’ rights that you Senators would want. 

Small business appreciates that both political parties recognize its important 
place in the Nation. Their national platforms recognize the concern of both 
parties for the walfare of small business. Small business believes that no 
proposal to assist small business will do as much as S. 3850 to redeem the 
pledges of both parties. 

Some who oppose S. 3850 broadly assert that it is not consistent with the 
American way of life, or with free enterprise. It should be pointed out that 
such characterizations have been made in respect of many statutes respected, 
even revered, today, including the Sherman bill of 1890 which we know as the 
antitrust law. Nor has the Supreme Court of the United States ever found 
resale price maintenance wanting in constitutionality, although its opportunities 
to do so, if it saw fit, have been many. 

It is interesting that resale price maintenance as provided in S. 5850 should 
be characterized as above noted, whereas no such characterization is made of 
resale price maintenance, other than that legalized by fair trade, which is lawful 
today and which is being widely practiced. For example, it does not seem to be 
contrary to the American way of life or to free enterprise for the publisher of the 
daily newspaper or magazine you buy, legally and effectively to control the 
newsdealer’s retail price of that publication; the publisher is able to do so 
through consignment selling, wherein, technically, he retains legal title to the 
publication until the newsdealer pays him for it. It is perfectly proper to the 
American way of life, apparently, for the shoe manufacturer to establish his 
own retail shoe stores and thus effectively control the retail price of his trade- 
marked shoes (and most of the important shoe manufacturers do just this). 
There seems to be nothing wrong with the idea that a manufacturer who sells 
house to house can control the retail price which his canvassers, who work on 
commission, must charge each and all of his prospective customers. Nor is the 
dress manufacturer accused of doing violence to the American way of life 
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when he confines his sales of dresses bearing his trademarked product to rela- 
tively few stores in a community who will not sell below the retail price suggested 
by the manufacturer. On can point to other illustrations of uniform pricing. 
The chainstore operator charges the same price for the same article at the same 
time to all customers despite the varying operating efficiency of these outlets; 
indeed, he could be subject to prosecution under the antitrust laws if he cut 
prices in some of his outlets for the purpose of eliminating competition. And my 
retail merchant charges me no less for the product I buy, even though I shop 
faster than my wife and, therefore, require the retailer to incur less operating 
cost in selling me than her. 

In fact, the right given to the trademark owner under S. 3850 embraces a 
principle, widely utilized in the market place, as we have seen, which is neither 
new nor alien to the American economy. It merely equalizes rights in the dis- 
tribution of identified articles which are already enjoyed by trademark owners 
who distribute their identified articles by certain means. S. 3850 does so by 
extending the right to establish the stipulated or minimum resale price to manu- 
facturers who find it most efficient to distribute their identified products through 
independent wholesalers and retailers. They comprise the bulk of our system 
of mass distribution. And, as pointed out, S. 3850 is permissive legislation in 
that it permits, but does not require, brand owners to avail themselves of its 
provisions, 

A tiny minority of retailers oppose S. 3850 because they want to have the right 
to price goods as they please. They believe this right should be theirs because, 
having paid for the identified merchandise, they own it. Conveniently, they omit 
to note, as the United States Supreme Court did in the old Dearborn decision 
unanimously upholding the constitutionality of State fair-trade acts, that there 
are two items in the transaction—namely, the tangible goods and the trademark— 
which identifies them. They did not buy the manufacturer’s trademark, which 
smybolizes the goodwill enjoyed by the product it identifies ; and the price-cutting 
retailers, therefore, do not own it. 

It is important to a full appreciation of S. 3850, however, to emphasize that 
even if it is enacted the retailer will nevertheless continue to have exclusive 
power over the price of products— 

(a) Not identified by trademarks and brand names; 

(b) Identified by trademarks or brand names he owns; and 

(c) Identified by trademarks or brand names owned by others who choose 
not to exercise control over the resale price of their identified products. 

Opponents of S. 3850, including Government agencies, have sought to convince 
small business that such legislation is bad for it. They offer three arguments to 
support their view, all of them probably without sound basis, as follows: 

1. Price cutting is the small-business man’s secret weapon for survival. This 
observation was made by a former Attorney General of the United States in an 
address before a group of department store merchants. Small business, from its 
bitter experience, is not buying any of this short cut to business suicide. They 
characterize as naive the idea that a retailer with meager resources can under- 
cut a giant retailer’s price without retaliation that can be as massive as a full- 
scale price war. They know about price wars, too, and not from having started 
them. The small-business man is the first casualty of the price skirmishes, 
battles, and wars fought on the market fronts of America. 

2. Manufacturer-maintained prices have enabled the discount houses to flourish. 
This view was expressed by the Department of Justice in recent testimony before 
the Senate Select Committee on Small Business. This view is challenged not 
alone by small business but also by discount houses themselves, as witness their 
vigorous opposition to S. 3850. Discount houses, by whatever name, are no new 
phenomenon in the market place. When the United States Supreme Court, in 
1911, held that a resale price maintenance contract between manufacturer and 
retailer was a violation of the antitrust laws, absent congressional approval, the 
way was opened for price cutters to practice their technique without legal hin- 
drance. You and I know that the only product worth price cutting is one with an 
established identified name and having an established value in the consumer’s 
mind. It was this vicious and predatory price cutting on popular national brands 
of, among other articles, drug products which inspired the enactment of the State 
fair trade laws and the Federal fair trade enabling statutes. The discount houses 
definitely will not be happy if Congress enacts S. 3850. 

3. Manufacturer-maintained prices have stimulated the development of private 
brands. This, again, is an observation of the Department of Justice. There has, 
in fact, been a very substantial development of private, or store-controlled, 
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brands by such giant retailers as Sears, A. & P., and countless others. The reason 
for the development is money profit. Private brands yield more profit to these 
retailers than they can earn from the sale of national brands sold with or 
without the benefit of resale price maintenance. Marketing experts concede that 
private brand development, far from languishing, will be accelerated if profit 
margins on national brands are reduced by unbridled price cutting. 

There are economists who oppose 8. 3850 because, in their view, it would 
destroy the function of price. Small business finds it difficult to understand 
their attack on resale price maintenance when legalized under fair trade, and 
their silence when legalized by other mechanisms. The report of the Attorney 
General’s Committee to Study the Antitrust Laws, for example, urged repeal of 
fair trade laws; but it was painfully silent with respect to the other legal means 
for achieving resale price maintenance. 

Let us, for a moment, examine the function of price. Most businessmen under- 
stand its function to be to sell goods. <A price is too high when the consumer will 
not buy the goods. It is too low when the price does not afford distributors 
enough incentive to push the sale of the goods. It is obviously right when the 
price is attractive to consumers and adequate for the profit requirements of most 
distributors in the manufacturer's distribution system. Clearly, the price fune- 
tion was working admirably as regards the many national brands which have 
achieved enormous national popularity. 

The function of price has been distorted in respect of precisely these popular 
brands; for they have been selected for price cutting by expert practitioners 
of the art of consumer bait merchandising. Recognizing that everybody loves 
a bargain and that, equally important, the impression that they are uniformly 
low priced will cause shoppers to buy other—and often very high margin—mer- 
chandise in their stores, these practitioners cut prices on popular goods to in- 
crease store traffic and not necessarily to sell the price-cut goods. 

We know now, if we did not previously know, that nobody moves profitless 
goods. Most retail outlets lose incentive to push their sale if it does not yield 
a fair profit return. The price cutter loses interest in the popular goods he price 
cuts when other retailers—who cannot afford to be undersold—meet his price. 
At this point, the price-cut article no longer serves effectively as consumer bait. 
Indeed, the price cutter is fearful that he will have to meet the other retailer's 
competition in services, which will add to his operating costs. Accordingly, he 
loses interest in pushing the sale of the article the price cut. The article goes on 
the figurative fourth floor, in a figurative and often literal cubby hole. 

The consumer’s interest in price is perfectly understandable, as is the desire 
of the price cutter to exploit that interest. The practitioners of consumer-bait 
merchandising have recently tried studiously to avoid selling popular brands at 
less than their delivered cost in order, presumably, to avoid the charge that they 
engage in loss leader practices. Indeed, several of them with sweet reasonable- 
ness have testified before House and Senate committees in recent months that, 
really, they do not want to sell below cost. In order to reflect their operating 
efficiency, they would only like to have the right to sell identified merchandise 
at something over their delivered plus operating costs. It has not occurred to 
them that this proposal is the antithesis of competition because it would require 
them to permit themselves to be undersold. The retailer who needs a 35 per- 
cent margin to cover operating cost would be undersold, legally, by one having 
a 25 percent margin requirement, who in turn would be undersold by the 20 
percent operator and so on down the line until we get the pushcart peddler. He 
can sell merchandise profitably at a lower price than any store retailer whose 
costs include such items as rent, wages, taxes, and lots of other things. 

It has been contended that manufacturer-maintained resale prices on national 
brands would mean higher prices for the consumer. 

Opponents of S. 3850 are attacking it with reference to its alleged effects upon 
consumer prices. 

The alleged evidence that resale price maintenance in the form of fair trade 
results in higher prices to the consumer is not so evident to experts who have 
looked into the problem. In hearings before the House Committee on the Judi- 
ciary in 1952, the great research firm, Dun & Bradstreet, was quoted as follows: 

“Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair trade laws on the consumer’s pocketbook * * * the 
first phase of the job—that of determining how much of the consumer’s dollar 
is spent for fair-traded items—is in itself a stupendous task. Even if it were 
feasible to complete that phase, it would mean little unless we could then estab- 
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lish what effect the pricing of fair-traded items has on the prices of non-fair- 
traded items. We see no way to do that.” (Study of Monopoly Power. Hear- 
ings before the Antitrust Subcommittee of the Committee on the Judiciary, 
House of Representatives, 82d Cong., 2d sess., 1952, p. 744.) 

The fact that the Consumer Price Index prepared by the United States Bureau 
of Labor Statistics continues to rise cannot be used to demonstrate that resale 
price maintenance in the form of fair trade makes for higher consumer prices. 
Of the 300 different goods and services which make up the Consumer Price 
Index and the cost-of-living figures based upon it, only 8.67 percent in 1957 repre- 
sented fields in which fair trade was used. And in at least one-quarter of these 
fields, the percentage of fair-traded products was small—probably under 10 
percent. It is the grossest misrepresentation, therefore, to indict fair trade 
prices as the sole or even a substantial cause of the high cost of living. 

The tipoff on the negligible, if any, relationship between the Consumer Price 
Index and fair trade prices is the fact that when fair trade was greatly weakened 
pack in 1951 by a Supreme Court decision, and again in the present tense, by 
adverse State court decisions, the Consumer Price Index has nevertheless con- 
tinued to rise steadily. 

All of the evidence indicates that fair trade prices have held the line against 
inflation in an extraordinary way. Nationwide scientific research, over a 12-year 
period, found that fair trade prices on a large majority of drugstore products 
rose only 16.4 percent from 1939 to 1952. The Consumer Price Index in this 
period rose from 100 to 190.2. 

Here’s how these figures were arrived at: 

The National Association of Chain Drug Stores analyzed the retail price 
behavior of 7,334 drugstore products of 250 manufacturers from 1939 to April 
1947. The study showed that over this 8-year period the fair trade prices of 
these products, overall, rose only 3.1 percent. By comparison, drug products 
as a whole—including both fair-traded and non-fair-traded goods—rose 15.4 
percent. 

Carrying these studies forward, McKesson & Robbins, Inc., the country’s 
leading wholesale drughouse, compared the wholesale price increases of fair- 
traded and non-fair-traded drugstore products from January 1, 1947, to January 
1, 1952. The study covered 207 leading brands in 44 product classifications in 
the 4 categories—pharmaceuticals, proprietaries, toiletries, and sundries. The 
type of products covered constituted more than 80 percent of all the items in these 
4categories most frequently sold in drugstores. 

The McKesson study found that in the 5-year period, 1947-52, the overall price 
increase on the fair-traded products analyzed rose 13.3 percent, compared with a 
24.3 percent increase in the prices of similar non-fair-traded products. In this 
same period, the Consumer Price Index, according to the Bureau of Labor Sta- 
tistics, increased 36.6 index points. 

Since the movement of wholesale prices is very similar to the movement of 
retail prices, it was believed valid to combine the results of the study by the 
National Association of Chain Drug Stores and the McKesson survey. When 
this is done, the overall price increase for fair-traded drugstore products for the 
12 years between 1939 and 1952 was found to be 16.4 percent. 

We have no reason to believe that the comparative performance of prices, fair 
trade and nonfair trade, has changed in any significant degree since 1952. 

In the light of these findings, it is clear that if the price behavior of all 
items in our economy had been comparable to the price behavior of fair-traded 
products, consumers would not be burdened with the soaring inflation common 
to our experience. 

Opponents have tried to argue away the record of fair trade prices in resisting 
inflation by contending that after the end of Government wartime price control 
under the Office of Price Administration, fair-trade prices have risen more 
rapidly than those of other goods. However, in the research report issued by 
the Bureau of Education on Fair Trade respecting the first McKesson study of 
a, price behavior (from Jan. 1, 1947, to Dec. 1, 1950) these findings were 

ven: 4“ 

“* * * Tt is estimated that the number of price increases in the 1950 calendar 
year in the drug industry were about 21,000 or roughly 10 percent of the indus- 
try’s 200,000 pricings. (The large number of pricings reflect such factors as 
different sizes and packings of the products.) For the large majority of these 
price changes during the 1950 calendar year, the increases are believed to be 
the first in 20 years or more.” 
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The remarkable record of fair-trade prices can’t be explained away by the 
Claim that they were too high to begin with. Prof. H. J. Ostlund, of the Uni- 
versity of Minnesota’s School of Business Administration compared the prices 
of 50 leading drugstore products before fair trade during the depression with 
those in 1939 (during fair trade). He and his associates did the job, State by 
State. They found: 

Consumers paid 1 percent less for these products under fair trade, on the 
average, than they paid for the same products in pre-fair-trade depression days, 

Scientific, nationwide research has also shown that consumers in fair-trade 
States pay less for fair-traded national brands even though retailers in areas 
without fair trade could sell such brands at bankruptcy prices if they chose, 
Two countrywide, 6-month surveys made for the Bureau of Education on Fair 
Trade by the world’s largest independent market-research agency, A. C. Nielsen 
& Co., revealed the following: 

1. From March to August 1951, consumers in the then 45 fair-trade States paid 
1.4 cents less per product, on the average, than consumers in the non-fair-trade 
areas paid for the very same 24 national fair-traded brands of toothpastes and 
powders, headache remedies, laxatives, shampoos, and shaving creams. The 
brands studied in the survey have always been typically used as customer bait 
by price jugglers. 

Nielson’s scientific and comprehensive study covered a continuous 6-month 
period rather than an hour, day, or week. It represented all drugstores in the 
United States rather than a selected few, since Nielsen’s own time-tested sample 
of 770 stores was used, including urban, rural, chain, and independent outlets, 
The study was completely unbiased because Nielsen’s investigators used price 
data gathered for other Nielsen studies with no relation to fair trade. The 
investigators determined what retailers charged for each of the 24 products over 
the 6-month period, as well as the volume sold at each price. The prices obtained 
in the study, therefore, represent overall average prices, weighted to reflect 
volume, which consumers as a whole paid in each of the two areas during the 
entire period reviewed. 

2. A similar study was made by Nielsen, comparing the fair trade and non- 
fair-trade prices of 26 well-known brands of drugstore products in the last 6 
months of 1949. This analysis also found that consumers in the fair-trade 
States paid, on the average, less for traditionally fair-traded products than con- 
sumers in the non-fair-trade States paid for the identical products. In the 1949 
survey, the difference in favor of fair trade was found to be 0.1 cent per product. 

These studies gave fair trade its severest test with respect to consumer prices. 
The products surveyed were among the most popular items in the entire drug- 
store inventory, widely known by brand name with the standard price very 
familiar to consumers. If any items were ideally suited for use as loss leaders 
where loss-leader selling was then permitted, these were the items. But far 
from showing a price advantage in the absence of fair trade, these studies re- 
vealed an actual price disadvantage, overall, without fair trade. 

In testimony on June 25 before a subcommittee of the Senate Select Committee 
on Small Business, the Department of Justice presented another of the selective 
shopping surveys which have been made by opponents over the years to prove 
that fair trade costs the consumer money. A group of products had been pur- 
chased in non-fair-trade areas at prices 28 percent less, on the average, than 
the fair trade prices of the same items. I think it fair to suggest that the 
Department would not be entirely unhappy if the American people got the im- 
pression that the American people are paying 28 percent more, because of fair 
trade, for the things they buy. May I observe that if the retailers shopped so 
successfully by the Department cut all their margins as they cut those on fair- 
traded items, those retailers would become, almost instantly, part of Dun & 
Bradstreet’s unhappy statistics of commercial failure. May I also suggest that 
if all retailers in the country were required to do likewise, there would be no 
retailing in America? 

Of course, there are some other faults in the Department of Justice’s survey 
which surely make the study unacceptable to the scientific statistician. In the 
first place, the Department omitted to establish the effect of these price cuts on 
all other prices in the stores which were shopped. As Dun & Bradstreet noted, 
the effect upon the consumer cannot be determined without first establishing 
the chain effect of maintained prices, or of cut prices, on all other prices in a 
particular outlet. 

Often surveys of this type are based on advertised bait bargains, not on 
products actually purchased. Whether the advertised bait brands were actually 
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available to all consumers or whether many of them were persuaded to buy 
“just as good” but unfamiliar substitutes is not known. Nor do these surveys 
show the worst buys in these stores. If they had, the surveys might well have 
shown that such bargains save nothing for the majority of consumers; that 
Mrs. Jones, who is determined enough to buy only the advertised bargains is 
subsidized by the many Mrs. Browns who buy in these stores other merchandise 
with very high profit margins for the retailer. If all the Mrs. Browns did not 
subsidize Mrs. Jones’ bargains in this way, no retailer would be interested in 
price-cutting popular brands. 

In terms of scientific criteria, such pick-and-choose surveys would provide 
valid findings only if they (a) obtained the storewide pricing margin over the 
year, Showing how low-profit or no-profit items blended together with high-profit 
items combined to put the retailer in the black; and (6b) compared the store- 
wide margins of retailers in non-fair-trade areas with the storewide margins of 
their opposite numbers in fair-trade areas. This has never been done. 

The opponents of S. 3580 condemn it as price fixing. This phrase has a growl 
connotation. It implies a kind of collusion among competitors that is forbidden 
by the antitrust laws and by S. 3850. 

If we disassociate this term from its opprobrious implications, we will have 
to recognize that whenever buying and selling takes place in our economy, 
somebody has to fix or set a price except in auction sales and in those relatively 
few situations where prices are negotiated between seller and buyer. 

The economic thinking of some opponents seems to imply that the consumer 
should have the right to fix the price. This, of course, contradicts the whole 
concept of a free-enterprise economy based upon a profit, since all consumers, 
including you and me, would prefer to pay nothing at all. This approach might 
work for a while in a barter economy but even there each consumer would want 
to give less and less work for what she received. Short of paying nothing, the 
consumer wants to pay a little less than possible. She is paying as little as 
possible now when she pays a fair price which enables the producer who manu- 
factures a product in full and open competition, and the distributor who sells it, to 
make a profit and to keep employment going. When the consumer pays less than 
that, she is being subsidized at the expense of the retailer or the manufacturer, 
or both, and of the whole economy. 

It is an error to assume that the consumer can or should fix a price. A price 
is fixed by someone who wants to sell something. The consumer can accept or 
reject that price. And consumer behavior will indicate whether a given price is 
high. It is high when a consumer refuses to pay it and buys a competing product 
at a lower price. That the fair trade prices on popular brands have not been 
high has been demonstrated by the fact that the brands have become popular 
at these prices—so popular that the price cutter can exploit their popularity 
in using them as cut-price bait. 

Somebody must fix the price of a product when it is to be sold. Who shall 
fix the price—retailer or manufacturer? Those who believe in no-holds-barred 
price competition wind up taking a very ambivalent position toward the retailer. 
Their so-called logic compels them to apply the law of the jungle—might makes 
right—to the retailer. If he cannot survive tooth-and-claw price wars with the 
giants, let him go under, they say. 

To vest the retailer with sole power over the price of an identified product is to 
clothe him with the power to destroy the goodwill which rides with the product, 
and to destroy all the economie activity and employment which depend upon 
the effective selling of that brand to a mass market. Given sufficient resources 
and determination, the retailer need only persist long enough in a price-cutting 
program to eliminate that product from his trading area. 

If we operate on the assumption that the retailer is the only person who has 
the right to set a price, then we must accept the consequence that a price-cutter 
can destroy the goodwill symbolized by the manufacturer’s trademark as well 
as the market and the distribution system for the product. For this is what the 
price cutter does when he fixes price at profitless levels. He is using his power 
over price to destroy profit, product, market, competitors, and jobs. 

I know of no guaranty that a retailer-established price is certain to be any 
fairer to the consumer than that established by the manufacturer. A retailer 
fixes prices exclusively in the light of his own pecuniary interest. This fact 
appears to be overlooked by those who assert that fair trade is somehow iniq- 
uitous because it permits private sellers to fix resale prices in their own 
pecuniary interest. Certainly, anyone who sells anything, be he manufacturer, 
wholesaler, or retailer, is in business for profit. 
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The late Mr. Justice Brandeis has summed up the implications of vesting the 
retailer with the sole power over price, as follows: 

“If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price; but when a dealer has to use somebody else’s name or brand 
in order to sell goods, then the owner of that name or brand has an interest which 
should be respected. The transaction is essentially one between the two prin- 
cipals—the maker and the user. All others are middlemen or agents; for the 
product is not really sold until it has been bought by the consumer. 

“Why should one middleman have the power to depreciate in the public mind 
the value of the maker’s brand and render it unprofitable not only for the maker 
but for other middlemen? Why should one middleman be allowed to indulge in 
a practice of price cutting which tends to drive the maker’s goods out of the 
market and in the end interferes with people getting the goods at all?” (Bran- 
deis, Louis D., Cut-throat Prices. Harper’s Weekly, Nov. 15, 1913, pp. 10-12.) 

It is interesting to speculate on the laws now in existence which might never 
have won congressional approval had Congress used consumer consideration as 
its sole criteria. How many plants are operating today which would be shut 
down, save for the tariff laws? What would be the status of our agriculture 
without the farm programs which the Congress has enacted? How about the 
labor laws? In enacting the statutes on the books, the Congress has necessarily 
recognized that considerations beyond that of the consumer, as such, must also be 
weighed. The consumer is a wage earner, and the enactments of the Congress 
represent its best judgment of the American people in their roles as earners, I 
submit that S. 3850 serves that interest well and faithfully. 

Finally, the consumer is also a citizen who is very much concerned about the 
kind of society in which he lives. He wants, with you, a society in which there is 
place for the efficient independent businessman to make his modest economic 
contributions and to participate in community affairs. I submit that S. 3850 
will help efficient small business to survive and that their ability to do so will 
encourage others to join the ranks of independent businessmen. 


Mr. Mermery. My name is Maurice Mermey. My home is in Larch- 
mont, N. Y. I am appearing here on behalf of the Bureau of Edu- 
cation on Fair Trade which is a nonprofit corporation organized by 
the National Association of Retail Druggists, supported, contribution- 
wise, by the voluntary contributions of retail, wholesale, and manu- 
facturing druggists in the United States. 

Senator Bratz. How long a period of time has this bureau been in 
operation, sir? 

Mr. Mermey. July 1, 1949, sir. 

Senator Brsie. That is practically 10 years. 

Mr. Mermey. Just past nine. 

In addition to the druggists support of the bureau, the bureau has 
a national advisory committee consisting of the representatives of 25 
national trade associations whose members are in the various fields, 
retail and wholesale, in which fair trade has been practiced. 

In addition to that the bureau has the cooperation of 1,572 State 
and local trade associations across the country, likewise in the various 
fields in which fair trade is practiced. I would say that the bureau 
directly and indirectly reflects the viewpoints that I express here of 
perhaps more than 1 million retailers in the United States. 

I heard Senator Proxmire, and I would like to associate myself 
with his remarks. I should make one further comment in respect of 
small business if I may before proceeding with my testimony and that 
is the small-business man in the small community is more than an 
economic man, he is the individual who participates in the community 
life, in the PTA, in the church, in the Boy Scouts, and he does that 
uniquely in respect of the businessman and his community because as 
you and I who live in the smaller communities of the country under- 
stand, the manager of the absentee owner of a local business does not 
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articipate in anything like the degree in community life that the 
ocal small-business man participates and I think that participation 
represents a distinct contribution to the social life of the community. 

There is so much to be said on the subject of fair trade, on the sub- 
ject of S. 3850. I know that some people are opposed to it on the 
theory that this is not the American way of life. That is not free 
enterprise. It is a rather interesting statement. We have heard that 
statement in respect of most bills that seem to change then popular 
thinking, going all the way back to the Sherman bill of 1890. 

Insofar as it not being the American way of life is concerned I 
would like to call to the attention of the committee that today, legally, 
the owner of a trademark may effectively control the retail price of 
the product identified by that trademark, legally and without fair 
trade. He can do so if he owns the brand and owns the retail outlet. 

It is rather interesting that these hearings should be called just as 
Sales Management in its July 4 issue devotes a very large portion of 
its magazine to a study of private brand development and to give you 
an indication of the extent to which owners of trademarks are effec- 
tively controlling the retail price of their product, you will find in 
that issue a list of six companies—Sears, Roebuck, A. & P., Safeway, 
Kroger, Montgomery Wasd, Brent, who themselves sell $5 billion 
worth of product a year, identified by their own trademarks, and in 
these cases, of course, they are in effect manufacturers of these prod- 
ucts, even though they may hire the manufacturing facilities or pay 
a manufacturer to produce under their specifications—$5 billion 
worth of their own products effectively price maintained by them. 
These products are in competition with all other products in the mar- 
ket place. 

Senator Bratz. Is that because they control the retail outlet? Is 
that the answer? 

Mr. Mermey. Yes, sir. This is only six of them. 

I suggest that you will find a larger percentage, a larger amount in 
dollars of sales volume in the sale of articles sold by manufacturers, 
by owners of trademarks, and price controlled at the retail level by 
owners of trademarks, through legal means other than fair trade than 
you will find by fair trade itself because not only am I dealing with 

rivate brands here where you have forward integration, I am not 

ealing with these alone, the shoe industry, for example, most of the 
manufacturers in the shoe industry own their own retail outlets. 
Their shoes are in competition with everybody else’s shoes but not with 
their own in respect to price. 

Senator Bratz. Did I understand you to say these 6 major com- 
panies sell $6 billion worth of merchandise ? 

Mr. Mermey. $5 billion worth. Sears, Roebuck, as an illustration, 
has $3.7 billion of total volume, 98 percent of that total volume is 
accounted for by their own 50 brands, 2 percent of that total volume is 
accounted for by brands of others. 

In the case of Montgomery Ward, $1 billion worth of volume, 80 
percent of it accounted for by Montgomery Ward’s own brands. 

In the case of A. & P., 4.7 billion of volume a year, 20 to 25 percent 
accounted for by A. & P.’s own brands, and so on down the line. 

Senator Brie. For a total of 5 billions of dollars? 
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Mr. Mermey. For a total of 5 billion just in these 6 companies, 
There are many, many other operations where you have private 
brand operations. 

In addition to that there is no newspaper in the United States which 
can be purchased for less than the price established by the pon 
No magazine for less than the price established by the publisher. And 
the reason for that is that newspapers and magazines are sold on con- 
signment selling where legally the manufacturer retains title to the 
tangible goods until he is paid for them by the news dealer. 

In addition to that you have exclusive franchise arrangements where 
the manufacturer chooses to deal through certain agencies rather 
than through all of them. 

The bill that we are here dealing with merely equalizes the rights 
that these other owners of trademarks have by extending those rights 
to those manufacturers, those owners of trademark products who find 
it economically desirable to deal through the mass system of distribu- 
tion, through wholesalers and retailers, clear across the country and 
it is this mass system of distribution in which you find the bulk of 
small business in America. And it is these small-business men who 
must have these nationally advertised brands if they are to exist. 
They must be able to sell these nationall¥ advertised brands if they 
are to exist because they do not have the resources that Sears has to 
establish product reputation for themselves in their own brands. 

Finally, they must be able to sell these brands at a profit if they 
are to exist. 

Senator Brste. Do I understand you, Mr. Mermey, to make the 
point that those companies that have retail outlets, those companies 
who operate through consignments and those companies who operate 
through exclusive franchises sell, dollarwise and volumewise, greatly 
in excess of the total of the small-business outlets? Is that correct ? 

Mr. Mermey. Sell great, not of the total of small-business outlets, 
sell greatly in excess “of manufacturer price controlled, retail price 
controlled volume than you have a fair trade price controlled volume. 

Back in 1952 I made a study which at that time showed about 
$30 billion worth of sales per year in the American market, accounted 
for under systems of resale price control, legal systems, other than 
fair trade and at that time, as I remember, about $7 billion accounted 
for by fair trade. It is very difficult, sir, to give you statistics that 
would stand up to scientific scrutiny because all we can do is make 
the best educated guesses we can. I have never yet seen any figure 
that would indicate that more than 10 percent of the volume of retail 
sales in the United States is accounted for by fair trade. 

Senator Brete. What was that statement again ? 

Mr. Mermey. I have never seen any figure that indicates that re- 
tail volume, the annual retail volume of the United States, has in it 
more than 10 percent of fair-traded items. In other words, as of 
today that would mean about $20 billion in fair-traded items, and I 
am sure that the figure of price-controlled products, identified prod- 
ucts, sold through “legal mechanisms other than fair trade is sub- 
stantially in excess of the 20 percent. I am not taking into account 
here the vast amount of house-to-house selling where the manufac- 
turer tells the canvasser you must charge so ‘and so much for this 
particular product and if you do not I will fire you, and these are not 
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employees of the manufacturers, they work on commission. But 
there is a vast amount of it. So that if fair trade is not the American 
way of life and not free enterprise I rather seriously question whether 
any form of price maintenance is the American way of life. _ 

I might say that in my judgment it is very much the American 
way of life. It is very much the type of operation, a retailer will 
not compete with himself if he owns a thousand outlets or 2 or 5. He 
will charge the same price in all of those outlets, indeed, if he some- 
times lowers the prices in some of his outlets, vis-a-vis his other out- 
lets he may be subject to prosecution under the antitrust laws. Thus, 
all we are dealing with here is not the removal of price competition, 
the price competition in the market place is intensive. What we are 
dealing with here is the removal of price competition of an identified 
article with itself. This is the entire bill. 

Senator Bratz. May I ask a question at that point? 

Mr. Mermey. Yes, sir. 

Senator Bree. I think I understand the tenor of your argument. 
If consignment is in effect, as you maintain the price-control mecha- 
nism, why cannot the retail druggists, for example, use consignments 
from the manufacturers? 

Mr. Mermey. A great many manufacturers find it economic to do 
so. It takes a great deal of resources to be able to do so. I don’t 
ever bleed for the large manufacturers because whether this bill 
passes or not the very large manufacturers have the resources to 
accommodate themselves to whatever situation may develop. The 
small manufacturers, plus the wholesalers, plus the smaller retailers 
have not those resources. 

As Senator Proxmire said, small business in America, by and large, 
believes that this bill represents its opportunity for survival. I would 
go beyond that and say that this bill represents one thing more, namely, 
the belief of Americans that they can dare to dream of one day own- 
ing their own businesses even though long on courage but short on 
finances. I think that is very important in the United States, sir. 

There are some misconceptions about fair trade, if I may suggest it. 
The Department of Justice in testimony before Senator Humphrey’s 
committee, made some studies, some studies—and I put studies in 
quotes if I may—and determined that they were able to buy a series of 
identified products in non-fair-trade States at a price that averaged 
28 percent less than the comparable fair-trade prices of those same 
products at the same time. 

Now, I would assume, and I think I have the right to assume, that 
the Department intended to imply that everything else was likewise 
cheaper in the outlets in which they purchased these goods. And this 
is the triumph of the loss-leader operator, precisely that thing. In 
fact, if everything is sold for 28 percent less than current prices, if 
everything else were sold for 28 percent less, were sold for the margin 
at which the Department of Justice obtained these products in the 
study, there would be no retailing in the United States because there 
is not that kind of a margin in retailing. 

_ I would suggest, too, and I am not suggesting that a bill be amended 
in this respect, but if every one of the people who come here and tell 
you they can sell for less these identified articles, if every one of those 
were required to label the price of each article they are selling, not 
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merely the price at which they sell it, but the margin which they are 
making, they would all be out of business because their whole scheme 
would be unmasked. You would find the margins of 40, 50, 60 per. 
cent; you would find as the Federal Trade Commission found in the 
instance of a department store in the United States, of a margin of 
1,100 percent on a lamp shade. You have a seesaw, when it is down 
here, it is up here, and vice versa. 

I would like further to suggest that you pick any establishment in 
any non-fair-trade area in the United States, you pick its opposite 
number in a fair-trade area, and I defy anybody to determine that the 
consumers overall pay more in that fair-trade area, in that particular 
store, than the consumers in the non-fair-trade area in that comparable 
store; overall their prices average out. If they need a 15 percent 
margin overall that is what they will get, whatever their mechanics 
of price is. 

The idea that fair trade has spawned the discount house, the idea 
that fair trade provides an umbrella for the discount house and pro- 
vides an umbrella for the private brand, I think does not stand up 
under scrutiny. The discount houses apparently do not agree with 
that idea because they have appeared before the House Interstate and 
Foreign Commerce Committee, before the Senate Select Committee on 
Small Business, and will appear before you in opposition, and I can 
understand it. 

As to the development of private brands, I would like to suggest 
that proves fair trade rather than disproves it. In the first place, it 
provides very effective competition for fair trading manufacturers, 
price competition. In the second place, a private brand is established 
for one reason and one reason only, the private brand yields more 
profit to the owner of that brand than the national brand does. If it 
didn’t do so he wouldn’t be interested in going into the manufacturing 
business to establish store-controlled brands. Profit and profit alone 
determines whether a retailer will branch out as a sort of manufac- 
turer and have identified goods manufactured under his own trade- 
mark, 

Senator Brste. For the record and just so we are clear, what do you 
mean specifically by a private trademark or brand ? 

Mr. Mermey. Well, they are called store-controlled brands. 

Senator Brste. Give us an illustration of that. 

Mr. Mermey. As you know Sears, Roebuck has 50 brands, Coldspot, 
Kenmore. Those are all owned by Sears. 

Senator Binz. Is that what you refer to as a private name brand? 

Mr. Mermey. I might suggest that that expression has long since 
been outdated because some of these private brands are more national 
and sell more volume than the competing national brands in their 
respective classes. As, for example, Bokar coffee I am told is the 
leading coffee seller in the whole United States and that is an A. & P. 
brand. 

Senator Bratz. Is that what you mean by a private brand ? 

Mr. Mermey. That is correct. And Sears, Roebuck spends $60 
million a year to advertise its private brands, that is a lot of adver- 
tising money. That is what I mean by a private brand. 

I would like to say a word about the function of price. As I under- 
stand the function of price it is to move goods. I say that when goods 
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are advertised at a price for the purpose not necessarily of selling the 

oods, but rather of increasing store traflic on other goods, you are 
Ratorting the price function. I say that a price is wrong, a price 
js too high, when the consumer won’t pay the price. I say a price is 
too low when the retailers cannot afford to carry the goods carrying 
the price. I say a price is right when the consumers will pay a price 
for a particular product in competition with articles of similar class, 
and when the price is of such level that retailers and wholesalers will 
care to handle and to push that merchandise because the opportunity 
for profit exists for them. 

In respect of the items which are most frequently used for what we 
call loss leader sales, and by loss leader I don’t necessarily mean actual 
loss, I mean the use of the article to attract traffic. When the articles 
that are picked for loss leader sales were obviously priced right because 
the only articles that are picked are those which are already the most 
popular in the market place and they couldn’t have been if the con- 
sumer didn’t think they were priced right they wouldn’t have bought 
them. 

It is interesting, this business of price cutting on popular articles. 
You get the idea that when the price is reduced there will be more 
sold. There is for a short time. When there is a price change and 
then all of a sudden the public becomes accustomed to the different 
price and doesn’t goin. And other retailers meet that price and when 
the other retailers meet that price that article no longer has a power 
to attract store traffic because it is available everywhere at this other 
price, and thus the man who originally cut the price is no longer in- 
terested in pushing it and that article goes up on the fourth floor in a 
cubicle instead of on the ground floor where the customers can see it. 

There is one aspect of this bill that is especially interesting to me. 
Under the state of the law as it exists today any retailer in any part 
of the country can, if he so chooses, go about the business of siphoning 
off local business, local purchasing power from the retailers in the 
communities in your State and in other States. You have one who 
will testify here who has been doing that from Washington in terms 
of New York and other States. All you need do is to advertise that 
you in a particular State will sell these items for a good deal less than 
the retailers in the smaller communities of your State may sell it for 
and you will see business being siphoned off. This is not my under- 
standing of States rights. I think a State would like to enjoy the full 
benefits of its own purchasing power rather than to see that purchas- 
ing power bled beyond the State lines into other parts of the country. 
_ You have asked me to speak for about 20 minutes. I think I have, 
sir, 

Senator Bratz. I am wondering if you could indicate to me exactly 
why the various State fair-trade laws have failed. They have a great 
many of them and, as I understand it, they by and large have failed. 
Isthat correct ? 

Mr. Mermey. The State fair-trade laws, if I may change it, I 
wouldn’t like to use the word failed. They didn’t. But it became 
fashionable, evidently, in some of the courts, in respect to the non- 
signers clause to which you referred. You have 16 States which have 
held the fair-trade laws to be constitutional under their respective 
State constitutions. 
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Senator Brstzx. How many? Sixteen? 

Mr. Mermey. Sixteen. I may be wrong. Fifteen or seventeen, 
Somewhere in that area. 

Senator Brste. How many have declared it unconstitutional ? 

Mr. Mermey. Fourteen. In addition you have three States and the 
District of Columbia in which a law was not passed. Originally you 
had 45 States which had effective fair-trade laws, and in terms of 
the national economy that covers pretty much the entire market. 

In the early part of 1949 the Supreme Court of the State of Florida 
found that as far as that court was concerned the nonsigner clause 
was unconstitutional under the constitution of the State of F lorida, 

Senator Brste. Why was it unconstitutional under the constitution 
of the State of Florida? 

Mr. Mermey. The Supreme Court of Florida found differently 
than the Supreme Court of the United States. 

Senator Brete. You do not question the right to do that, do you! 
They would have the right to do that. 

Mr. Mermey. Absolutely. 

Senator Brste. Certainly. 

Mr. Mermey. After all, the Supreme Court of the United States 
found the State fair-trade laws in the old Dearborn situation to be 
constitutional with respect to the laws. The Supreme Court of the 
United States does not determine constitutionality under a State 
act. Florida found that unconstitutional under its State constitu- 
tion under due process. 

Following Florida you had Michigan in the period 1951 and 1952, 
Then you had Geor gia and then you had a good many others. The 
last one, I believe, I may be wrong. I think it was Arizona that found 
it constitutional. I may be wrong on the State. That is correct. The 
latest ruling from a State court is a constitutional ruling, so that when 
you have these many holes in the market, sir, when you have on top 
of that a decision of statutory interpretation by the Supreme Court of 
the United States that a man in a non-fair-trade area may advertise 
and offer for sale in a fair-trade area at any price he pleases, regard- 
less of the fact that there is a State fair-trade law, when you have that 
combination, and it was that combination that caused General Elec- 
tric to abandon fair trade, and incidentally it is now going to make 
another effort on fair trading with respect to some electric blankets. 
They are going to see how it goes. That is the reason. 

Senator Brexe. I understand what you mean by the holes in the 
general pattern, how do the fair-trade laws work out in States where 
they have been declared constitutional ? 

Mr. Mermery. If you are meaning as of now, as of now I think 
your introductory statement states the fact pretty well. It has been 
difficult. There are too many holes in the market place. ‘That is 
right. If it were possible to work out very well in the 75 percent of 
the American market instead of 100, I doubt that we would be here 
today petitioning the Congress in behalf of S. 3850, but it has worked 
out badly because of all of the holes and because of the possibility of 
crisscrossing across State lines and defeating the intent of the State 
legislature in various States. 

Senator Brste. Do you have any cluster of States where it has been 
declared constitutional? For example, out in the West—Arizona, 
New Mexico, California, Nevada, Utah? 
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Mr. Merry. A great many holes. Colorado, for example, is now 
nonfair trade; Oregon is nonfair trade; Michigan. A great many 
holes. But over and above that when a man may adv ertise a price in 
a publics ation that has nationwide circulation, as for ex: unple the New 
York Times has, the effect of that advertised price assassinates the 
character of ret tailers i in other parts of the country who may not at all 
be in competition with this fellow in New York but who were brought 
into competition with him by that price and his customers won’t pay 
the local price for it. 

Now, if you ask how did fair trade work before this develop- 
ment of State supreme court decisions’ I would say it worked reason- 
ably well, not perfectly, because I think perfection is found only in 
heaven, but worked re: sonably well. We would never have come 
here on the basis of the operation of fair trade as it had existed until 
1951 and as it had existed for a little time after the enactment of the 
McGuire Act in 1952. 

Senator Brute. During that period of time were there many small 
business failures ? 

Mr. Mermey. I am sure there were. 

Senator Brsie. That could be attributable to unfair price compe- 
tition. 

Mr. Mermery. Are you talking about the 1-year period ? 

Senator Bistw. No, I am talking about the period of time you said 
it was working reasonably well. 

Mr. Mermey. Not attributable to unfair price competition. There 
will always be failures. I would like it very clearly understood, Mr. 
Chairman, that this bill guarantees nothing to anybody except the 
opportunity to make a profit if you can. 

Senator Bratz. You know, of course, that the main critics of the 
present legislation place their criticism on the ground that it is purely 
and simply price fixing. 

Mr. Mermey. Yes, sir. 

Senator Brsxe. It is a price-fixing measure. I understood you to 
meet that objection in part, in that it is no more price fixing than the 
six companies you mentioned who control stadl outlets and it is no 
more than the manufacturers who consign and it is no more price fix- 
ing than the manufacturer who has exclusive franchises. Is that how 
you answer that charge ? 

Mr. Merrmey. No, sir. 

Senator Brste. All right, how do you answer it? 

Mr. Mermey. Price fixing has a beautiful growel connotation, yet, 
if you examine it somebody fixes the price of everything in this 
economy with the exception of an auction sale operation, with the 
exception of a few odds and ends, with the exception of real estate 
sales, for example, where you have a negotiation between buyer and 
seller, somebody fixes the price. 

The retail opponents of S. 3850, and they are a very small minority 
of all the retailers in the country, demand the right, the sole power 
over price for themselves. They have that power over price today, 
assuming S. 3850 passes. They would have the exclusive right to fix 
the price at which they will sell on all merchandise unbr: anded en- 
tirely, on merchandise identified by their own brands, on merchan- 
dise identified by the brand names of others who don’t mind the re- 
tailer fixing the price, and incidentally, S. 3850 does not require man- 
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ufacturers to avail themselves of the bill. All that S. 3850 does is to 
remove from that retailer the power to fix the price or to establish 
the price of an article identified by brand name that he doesn’t own 
when the manufacturer of that brand name so avails himself of the 
terms of the bill. 

Senator Bratz. The last last example that you give, though, is price 
fixing ; is it not ? 

Mr. Mermey. The Supreme Court of the United States did not call 
it price fixing. 

Senator Brste. What is it? 

Mr. Mermey. There are implications of price fixing, Mr. Chair- 
man, because we have come to think of price fixing as a group of 
competitors getting together to determine by collusion a price of 
their competing articles. We are here dealing with an identified 
article that the retailer owns in title but does not own the identification 
mark, and the Supreme Court has indicated that this is not price 
fixing, the manufacturer is establishing the price at his own peril 
as a very distinguished antitruster once said, Mr. Justice Brandeis; 
that if he establishes it too high the consumer won’t buy, but if the 
consumer nevertheless buys then the high profits that mure in the 
sale of the article will attract others, other competitors to share in 
those profits. 

The retailer who demands the exclusive power over price, Mr. 
Chairman, is demanding a life and death warrant over any article 
of merchandise that he wishes to exploit for his own purposes. I 
do not think that he has the right to that particular article. I believe 
that this concept that the manufacturer having received from the 


retailer a price for the goods themselves gives the retailer the right 
to charge any price dates back to about 1600, Sir Edward Coke of 
England, the great British lawyer, who in a case of a transaction sale 
of a horse to ‘another man said that the owner having received the 
full pees that he wanted for that horse the buyer could then sell it 


to whomsoever he pleased on any terms that he pleased. 

But that was one horse. In today’ s market you will find a par- 
ticular article, you may find as many as 5 billion units of that article. 
Some brand name, same standard article, sold in a course of a single 
year, and you get chaos when that article may be sold at one price 
in one store, at another price in another store, as far as some manu- 
facturers are concerned. Where the article hasn’t really become very 
opular it doesn’t really very much matter, but where the article 
fas become popular, and these are the only articles that enable small 
business to stay in business, it matters a great deal. It matters to 
the retailer because it is his survival, it can matter to the manufac- 
turer because as his distribution system shrinks his employees go 
down in number as you had testimony before the House committee, 
his employees are reduced, and when his employees are reduced there 
are certain consumers who are put out of the business because of con- 
suming and there will be no job to consume with. Not only the 
employees of the manufacturer but also the employees of the sup- 
plier from whom he buys his goods and services. You have a chain 
effect all the way through. We have an interdependent economy 
here. It does not affect a single individual. You drop a pebble— 
as one distinguished gentleman told me, you drop a pebble in the 
water and the ripples go round and round and round. 
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Senator Brste. I would like to have you comment on the last sec- 
tion of the bill, Mr. Mermey. Do you have the bill before you? Sec- 
tion 9 on page 8. Would you explain exactly what that means? 
Someone else other than yourself, if you prefer, may answer the 

uery. 

: Mr. Mermey. I would be very happy to do it, but I think that 
you would prefer to hear Mr. Waller when he testifies, who is 
counsel 

Senator Brie. He might be a better witness on that particular 

int because he is counsel. 

Mr. Mermey. I am sure you will find him better qualified and you 
will find him a very charming individual. 

Senator Brisie. Fine, as long as he answers the legal questions. 

I have nothing further at this time. 

Senator Thurmond ? 

Senator Tuurmonp. I am somewhat concerned about any Fed- 
eral law being passed unless it is absolutely necessary. In other 
words, I believe in reserving for the States every possible power. 

Why is it necessary to pass a Federal law on this subject if each 
State can pass their own law? 

Mr. Mermey. Well, there are several reasons. I am glad you 
asked that question, Senator. 

The reason we are here today goes back something just short of 
50 years. It goes back to a decision of the United States Supreme 
Court in the year 1911, Miles against Dr. Park. However much this 
has been characterized as not free enterprise I would like for you to 
understand that fair trade contracts or what we now know as fair 
trade contracts were normal practice in the free enterprise of the 
United States before 1911 and had been for many years, and in 1911 
the Supreme Court of the United States by a 6 to 3 decision said, 
these contracts are violative of the antitrust laws of 1890, absent 
specific congressional approval. That is what made it necessary to 
seek specific legislative approval, and for many years thereafter pro- 
ponents of a bill such as this went to the Congress of the United 
States, this long series of Capper-Kelly bills that would have estab- 
lished resale price maintenance and didn’t succeed in getting resale 
price maintenance and so they then turned to the States in the hope 
of finding relief in the States and in 1931 the State of California 
enacted the first fair trade statute, and by 1933 the people interested 
in fair trade found that 1931 statute called solely for contracts, and 
in 1933 they found that all the saints, and I will put quotes around 
that, which signed the fair trade contracts, but none of the sinners, 
and I will put quotes around that, wouldn’t sign and it became neces- 
sary in the framework of the then law to include, to amend the act 
to include what they called a nonsigner clause which was merely a 
noter clause and should have so been designated. In other words, 
anybody with notice before purchase of the restrictions on the sale of 
the article would have been bound. 

It came into that State and eventually 45 States, you developed 
a system, a State system absent a Federal system. 

Now, Senator, as to the States rights I tried to indicate that your 
State of South Carolina has a perfect right to expect its industry, its 
people, to enjoy the benefits of their own purchasing power. I do 
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not think that you in South Carolina would be very happy to find 
any portion of that purchasing power siphoned off by price cutters 
in other areas in the United States and they are very happy to do 
it for you. So, from that point of view, from the viewpoint that 45 
States in the United States did want it—and that is far more than 
three-quarters—and that they have been—I don’t get the word— 
at any rate, they have been frustrated in their desire to see it effectively 
operating. We now have come back to the Congress of the United 
States. 

I would suggest to you, sir, that while 14 State supreme courts 
have held their portions of the respective fair-trade acts of those 
States to be unconstitutional, no legislature of any State in the 
United States having once enacted a fair-trade law has ever repealed 
it despite the fact there have been numerous, even multitudinous 
efforts to do so. So, that as far as the will of the State as ex- 
pressed through the legislature is concerned, almost all, all but three 
of the States of the United States have indicated a real interest in 
this type of legislation to protect their business. 

Senator THurmonp. Suppose the people in the legislature in some 
States decide they don’t want a fair-trade bill; this Federal law would 
thrust it on them anyway, would it not? 

Mr. Mermey. That is right, sir, but I would suggest that if you 
apply that criterion to every single bit of legislation coming before 
the Congress of the United States, you might have some difficulty. 
Unanimity is difficult even in a country like the Soviet Union, where 
Stalin runs for office and with guns at the backs of every voter, he still 
misses three-tenths of 1 percent of a hundred percent voting for him. 
Unanimity is very difficult, sir. 

Senator Brete. Along the line of the questions of the Senator from 
South Carolina, is it not true that the reason that the State law has 
not worked is because the State supreme courts of 14 States declare 
them unconstitutional ? 

Mr. Mermey. That is correct. 

Senator Brete. If they had declared them constitutional instead 
of unconstitutional, you would not be here, is that true ? 

Mr. Mermey. That is correct. 

Senator Brie. I am wondering what position that puts us in. 

Senator TuurmMonp. You are trying to pass by Federal legislation a 
measure which the States did not want; is that not so ? 

Mr. Mermey. Just a moment. The States did want but the State 
supreme courts held portions of the act to be unconstitutional. 

Senator THurmonp. That is a State right, State supreme court, 
is it not ? 

Mr. Mrermery. No, I would think—I am not in polities—but I 
think—— 

Senator Brie. Maybe you are fortunate. 

Senator THurmonp. The people of the State can change their su- 
preme court judges if they are not pleased with them. 

Mr. Mermey. I do not know whether they are elective in every State. 
What I am suggesting is that the legislature, too, reflects the will of 
the people of the State, and I think perhaps more clearly, and I think 
perhaps has a great feel, because they come from the respective areas 
of the State, as to what is good for the State and what the State would 
like, and the judgment of the supreme court—— 
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Senator THurmMonbD. What does your record show they have done 
in my * State? ; 

Mr. Mermey. I cannot answer that question. I do not remember. 
I have an impression—I am not absolutely sure—but I have an im- 

ression that South Carolina—Mr. Jehle, did not South Carolina find 
recently that the law was unconstitutional in their State ? 

Mr. Jeute. No. 

Senator Breve. I think possibly we can clear the record. Mr. 
Jehle advises me that the State of South Carolina has a fair trade law 
and they have declared it valid. Am I correct‘ 

Senator TuurmMoNp. That is my memory. 

Mr. Mermey. You catch me on matters of memory. Those things 
you ¢ ask Mr. Waller and he has it all down in a nice little book. 

Senator THurmonp. If my State had not passed a fair trade bill, had 
refused to pass it, or if the supreme court of my State says it is un- 
constitutional and if I voted for a Federal statute here, I would be 
voting to override the supreme court of my State or the legislature of 
my State, the people of my State. " 

Mr. Mermey. In that respect, absolutely, sir. There is no argu- 
ment. But I would like to suggest to you that the people of your 
State also have an interest in the seed ness of the entire economy. 
The people of your State and of Nevada are not going to have jobs if 
the economy is not very sound. This bill, in my book. satisfies the 
aspirations ‘of the American people for as full employment as you can 
get. It gets people pushing goods and unless goods are pushed and 
sold, people are unemployed. 

Senator THurmonp. There have been some bills passed at this ses- 
sion of Congress, the purpose of which was to provide employment. 
There was a “hue and c ry about the unemployment, and there have been 
bills passed to combat it that I do not think were constitutional. I do 
not believe in passing unconstitutional legislation on the pretense of 
giving people jobs. 

Mr. Mermey. Senator, I defer to your judgment on the constitu- 
tionality of that legislation, but I still say to you, sir, that 

Senator THurMonp. You understand that I am open minded on this 
question and that is the reason I want to hear what you say. I want 
to read this record thorotghly before it is finished. I am cross-ex- 
amining you now like I w ill probably cross-examine the opponents of 
the legislation, too. That is the only way to bring out the facts. 

Mr. Mermey. Senator, precisely so, but I would like to suggest 
that through the whole history of time, sir, it has been very difficult 
for new ideas to overcome popular belief which often w as mistaken 
for fact and for truth. And you take the whole history of it. I 
saw a television show just the night before last on Pasteur. It took 
him 20 years to convince all the learned scientists of F rance that 
microbes did not just generate by themselves, that they were in the 
air. It took him 20 years to do it. And it took this world 400 years 
to get rid of an instrument called the abacus which was used in 
counting in the early part of this civilization, and despite the dis- 
covery of positional arithmetic where the zero was discovered in the 
fifth century, so you could write 1007 by a couple of zeros, it still 
took that long to get rid of the abacus. It may take that long to 
overcome prejudices of the retail price maintenance. 
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Senator Brste. There was one question that occurred to me. In 
these States where the fair-trade law was declared unconstitutional, 
as I understand you, on the grounds of violation of the State consti- 
tution, was there any attempt made to amend the State fair-trade 
law to meet the legal objection raised by the respective State court? 
Mr. Mermey. Yes; I would first like to amend declaring it uncon- 
stitutional. Almost all, all but perhaps 1 or 2 of those decisions 
held only that portion of the act relating to the nonsigner clause 
unconstitutional. It did not strike down the entire act. 

No. 2, we tried once or twice in Florida, for example, to reenact 
the law. And we did. Certainly, once I recall—it might have been 
twice, but certainly once and we brought it back to the court and they 
struck it down a second time. We did the same thing in the State 
of Georgia, and after the bill was passed by the legislature a second 
time, amended as we believe, as the people of the State of Georgia 
believed, to overcome the opinion of the Supreme Court of the State 
of Georgia, the chief justice of that court before we even came here, 
before we even went back there, announced publicly he was against 
it, that he didn’t know how the court would rule. The court ruled 
against it. 

In the State of Virginia you had a situation in which the Fair Trade 
Act was held to be in violation of a later antitrust statute that they 
thought overcame the Fair Trade Act, and so this last year the 
Virginia Legislature reenacted a fair-trade statute along slightly 
different lines than what they had before, including the notice clause 
as you have in your bill. That has still to come before the court. 

In other words, we have tried, the people in the various States 
have tried to the best of their ability to revise a State law in con- 
sonance with what they understood the opinion to be of the supreme 
court of that State, and on those occasions where they have trade, 
they have still failed. In other words, recourse is here if recourse 
there be. 

Senator Brstze. Thank you, very much, Mr. Mermey for your testi- 
mony. 

Our next witness is Mr. Charles F. Fort, Food Town Pharmacies, 
Baton Rouge, La. Mr. Fort. 


STATEMENT OF CHARLES F. FORT, FOOD TOWN ETHICAL 
PHARMACIES, BATON ROUGE, LA. 


Senator Bratz. Do you have a prepared statement, Mr. Fort ? 

Mr. Fort. Yes, I do, Senator. 

Senator Brstx. Thank you. It will be understood that your pre- 
pared statement will be carried in the record in full, and you may 
proceed in your own manner. You have approximately 25 or 30 
minutes. 

Mr. Fort. Thank you very much. 

(The complete statement mentioned is as follows :) 


STATEMENT OF CHARLES F. Fort, PRESIDENT, Foop Town EruicaL PHARMACIES, 
Inc., BATON RovgeE, LA., OpposinG S. 3850 


OUTLINE OF TESTIMONY 


I. Identification of witness. 
II. Purposes of bill defeated: 1. Author’s motives to help small business 
laudable. 
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Ill. Price fixing by manufacturers definitely harmful to small business and 
consumers : 

1. Low prices on national brands—small man’s inexpensive promotion and 
advertising—erased by price-fixing. 

2, Price-fixing will not equalize advertising budgets. 

8. Price-fixing will not equalize capitalization, promotions, credit terms, prime 
leases, expensive physical equipment. 

4, Price-fixing promotes private brands for big operators. 

5. Price-fixing gave birth to discount house. 

6. Price-fixing creates discreet horizontal price agreements, coercion, threats 
between competitors at all levels. 

7. Price-fixing creates higher retail prices as manufacturers ‘‘compete” to 
give higher profits to each level of distribution. 

8. Consumer unprotected as lack of competition at wholesale and retail level 
obscures right price of product—especially since 50 to 60 percent of price is in 
distribution. 

A. S. 3850 means 10 to 50 percent higher prices immediately if enforced at 
Food Town Ethical Pharmacy. 

9. Price-fixing unnecessary for small business as proven by fact that Texas, 
Missouri, Vermont have never condoned price-fixing fair trade. 

A. Cost of distribution relatively higher than cost of production. 

10. Only 10 percent of national retail sales volume was price-fixed when 45 
States had effective price-fixing laws (1938). 

11. Without price-fixing fair trade, small businesses promoted famous brands 
and trademarks to position of highest esteem: Libby, Del Monte, Campbell, Lip- 
ton, Kellogg, Swift, Kraft, Firestone, General Motors, and hundreds of others. 

IV. Who wants price-fixing fair trade? 

1. Only 10 percent of retail volume involving principally drug, watch, small 
appliance, and jewelry industries. 

A. In April 1958 Drug Topics reported drug industry had sent as many as 
1,000 cards, letters, and telegrams to some Congressmen urging passage of 
Harris bill, H. R. 10527. 

(1) Nationally, drug recession sales now above normal year, even 
though 17 State supreme courts have nullified price-fixing. 
(2) Bankruptcy rate lower. 

V. Ten practical dangers of 8. 3850: 

Danger 1: Alleges that competitive prices promote distribution, but bill makes 
it lawful to fix wholesale and retail prices. 

Danger 2: Federal law will empower manufacturers to fix wholesale and 
retail prices in the States without equity or control—adequate to stimulate dis- 
tribution—high enough to please all distributors. 

Danger 3: Manufacturers can lawfully require (compel, force) vendees to 
enter into contracts, agreements. 

A. Extension of nonsigner clause; alters the States’ definition of contracts: 
17 State supreme courts have nullified ; 3 States refuses principle. 

Danger 4: “His Merchandise” and “His Distributions’—voluntary or not! 

A. Denies payee full ownership. 

B. Manufacturers will eventually control retailers. 

(1) California liquor industry—example. 

Danger 5: Permits wholesale price fixing horizontally between wholesalers 
who are competitors. 

A. Violates fundamental antitrust policy of Nation. 

B. Will lead to discreet, illegal horizontal price fixing by competitors. 

Danger 6: Lawful for manufacturer to establish different price schedules. 

A. Control and persecution via zone pricing, price reductions without 
inventory protection. 

Danger 7: Unrestrained damage suits against wholesalers and retailers by 
manufacturers or anyone. 

A. Manufacturer can go automatically into Federal court without consider- 
ing State courts. 

(1) After Federal court injunction, manufacturer or anyone can sue. 

(2) Nomonetary damage need be proven. 

(3) Can collect costs and fees whether or not monetary damage estab- 
lished—irresponsible suits invited. 

(4) No willful intent need be shown apparently. 

(5) Manufacturers and competitors can persecute without risk of 
costs and fees. 
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Danger 8: “Free and open competition with articles of the same general clasg 
produced by others.” 

A. Impossible to apply to prescriptions at wholesale and retail level. 

(1) Doctors logically specify trademarks and brand names on pre- 
scriptions—good practice. 

B. Court decisions have destroyed “free and open competition” provision, 
Is not a guaranty to maintain competition or protect the consumer. 

C. Courts have upheld manufacturer’s right to price-fix, fair-trade g 
product, 

(1) Even though patented, 

(2) Even though copyrighted. 

(3) These processes obviously designed to eliminate a product being 
in “free and open competition,” yet the courts permitted manufacturers 
to fix the price (fair trade) in violation of the free and open provision 
(Harvard Law Review, 1955). 

D. Price fixing fair trade history since 1931 discloses only one case in which 
the courts declared a product unique and not eligible for price fixing fair 
trade (Harvard Law Review, 1955). 

E. In view of this ineffectiveness of any guaranty for competition by the 
“free and open” provision as interpreted by courts, 

(1) S. 3850 may place Congress in the position of condoning monopoly 
price fixing by manufacturers. 

Danger 9: Lawful for wholesalers and retailers to “cooperate” with manu- 
facturer to enforce fixed price on competitors. 

A. Horizontal price fixing by competitors is probable practical result: 
Wholesalers cooperating with wholesalers, retailers with retailers—with 
anyone enjoying the privilege except the consumer. 

B. Practical application will be in restraint of trade. 

Danger 10: Suspension of fundamental antitrust protection by S. 3850— 
section 5 (a) (2) and (8) is: 

A. Dangerous precedent as policy of Congress. 

B. Detrimental to welfare of small business. 

C. Basis for demands for legislation to eliminate competition further— 
utopia! 

VI. If Federal price fixing with its evils is inevitable again: 
1. Small-business men and consumers would benefit more by Federal bureat- 
cratic price fixing similar to NIRA. 

A. Consumer pressure could be exerted through representative govern- 
ment to the appropriate bureau. 

B. This process would slowly result in a more just, equitable price than 
the prices fixed by manufacturers, who are under pressure from all levels of 
distribution to guarantee high profits through price fixing fair trade. 

VII. More effective equalizing recommendations : 
1. “Depletion” or “equalization” tax allowance for small business. 

A. $6,000 to $12,000 net profit tax free. 

(1) Would permit capital fund for recession or expansion. 

(2) Would promptly and fairly “equalize” the small man’s disad- 
vantage in distribution. 

2. Congress and Small Business Administration establish new definition of 
small business. 

A. Service type business—barber, plumber, ete. 

B. Sellers of products and preparations. 

C. Very small business—$40,000 to $60,000 annual sales. 

D. Small business—$60,000 to $100,000 annual sales, ete. 

E. Each group has special problems so that general classification up to 
$1 million is impractical. 

3. Pass legislation that manufacturer cannot refuse to sell for the purpose of 
enforcing stipulated resale prices. 
4. Pass legislation to encourage manufacturers to sell direct to small retailers. 

A. Under court decisions, manufacturers now enjoy arbitrary privilege of 
refusing to sell for any purpose: 

(1) To prevent a new wholesale or retail competitor. (a) Creates 
goodwill and pleases manufacturer’s direct. accounts—discreet form of 
collusion. : 

(2) To punish a retailer or wholesaler. 

(3) As result of illegal agreement not to increase retail competition or 
wholesale competition in a market. 
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(4) To fix retail price by refusing to sell except with a retail price 
agreement. 
(5) Just do not want to be bothered with the small retailer. 

5. Supply funds for creation of a large special division in the Justice Depart- 
ment to provide for rapid prosecution of violations of victimizing small business 
under antitrust laws, Federal Trade Commission Act, Robinson-Patman Act, 
Clayton Act, and others which are applicable. 

A. Centralize responsibility for rapid prosecution. 
6. Assign investigative jurisdiction to the FBI. 
A. Efficiency characteristic of FBI would require additional appropria- 
tions. 
B. Highly trained accountant special agents, 
C. Effective national coverage immediately. 
7. Request Small Business Administration to advise small business : 
A. Violations which victimize them. 
B. Recommended action. 

VIII. Opposition to S. 8850 by witness based on experience operating small 
business under price-fixing fair trade. 

IX. Customers have our sincere pledge, dated October 26, 1955, that we will 
resist in every legal manner any law which delegates retail price-fixing authority 
to manufacturers. 

X. The officers, management, stockholders, and customers of Food Town 
Ethical Pharmacies, Inc., sincerely and respectfully urge your vote against price- 
fixing, fair-trade legislation in any form. 


STATEMENT OF CHARLES F. Forr 


I. Experience of witness beginning as small retailer: As president-manager 
and stockholder of a fast-growing but small retail business, my practical ex- 
perience has proven to me that all retailers must use their ingenuity today to 
lower the cost of distribution. In many cases, outmoded distribution costs 
exceed the cost of production. 

Our success is dependent on the fact that we developed into a mass retail 
operation with prices comparable to or lower than discount and mail-order 
houses. Even though all our prices are 10 and 50 percent lower than price- 
fixing fair trade on a great variety of products, we do not employ the term 
“discount house’ because as a mass retailer our prices are high enough to pro- 
vide a very good profit before taxes. We sell drugs, electrical appliances, cos- 
metics, photographic supplies, sporting goods—thousands of nationally adver- 
tised items. 

Opening day, October 26, 1955, we were a very small business—inventory 
was 92 percent of capitalization; first month’s advertising budget was 10 per- 
cent of capitalization. Now doing $2 million a year, our volume is 20 times 
greater than in the beginning. We have honestly applied the principle that 
small business can succeed with low operating costs, rapid turnover, and vol- 
ume buying—if the savings are passed on to the customers in the form of very 
low retail prices. 

II. Purposes of S. 3850 are defeated for all practical purposes by the fact 
that price fixing by manufacturers does not equalize rights in distribution and 
does not promote distribution. 

This procedure penalizes the small-business man giving his big competitor 
promotion advantages; it creates a limited, European type of distribution and 
consumption which eventually acts as a brake on production. 

As an experienced small-business man, I sincerely join thousands of small 
operators in this country in expressing appreciation for the motives of the 
authors of this bill, who are acting to help small business. However, I feel 
compelled to disagree with the theory that allocation of price-fixing powers to 
manufacturers is a solution. 

III. Price fixing by manufacturers definitely harmful to small business 
and consumers: 1, 2, 3. Low overhead and low retail prices on good products 
are the greatest weapons available to the small-business man with limited cap- 
ital. Price-fixing fair trade robs him of these weapons by forcing him to charge 
his customers the same high retail price as the big competitors with the big 
overhead. The little man cannot offer the extended charge accounts; he cannot 
provide the most expensive buildings, leases, and equipment; he cannot spend 
thousands of dollars for advertising. But he can compete effectively by operat- 








32 


ing on a small profit, fast turnover, and low retail price system. Price-fixing 
fair trade denies the small-business man this powerful advantage. 

4. Big retail business benefits from price-fixing fair trade: While the small 
operator is bound by the high fair-trade price, the big-volume retailer can go 
to the manufacturer and obtain a private brand or label of the same quality 
as the fair-traded product. He then promotes the private brand and label with 
a price from 20 to 50 percent lower; sells both the private brand and the fair. 
traded brand; gets the traffic in while the small-business man under fair trade 
ee the high percentages controlled by law that are still loafing on his 
shelves. 

5. Big discount and mail-order houses were nursed by price-fixing fair trade: 
This type of retailing became a threat to small local businessmen because many 
of them stuck to their high fair-trade prices, while catalogs from the discount 
houses were being delivered in town. We have proven that the local man can 
oeoe a with the catalogs if he trys; but he cannot do it with price-fixing fair 

rade. 

The traditional 50 percent above cost retail markup under price-fixing fair 
trade gave the discount houses a great margin to play with, especially with 
their operating cost of 12 percent. 

6. Price fixing creates discreet horizontal price agreements, coercion, and 
threats between competitors at all levels: In the beginning, we were compelled 
to fight the Louisiana fair-trade price-fixing law in United States district court 
because we were opposed to any law which granted price-fixing powers to private 
individuals and business enterprises; we were vigorously opposed to any law 
dictating that we were bound by a cometitor’s signature on a price-fixing fair- 
trade contract. In this struggle against price-fixing fair trade, we experienced 
collusion and antitrust violations by manufacturers and some of our retail 
competitors for the purpose of putting us out of business. We saw the corrup- 
tion born of this horizontal price fixing when responsible businessmen met, 
collected money and committed overt acts to destroy us because we were giving 
the consumer the most for his money. Our complaint to the United States 
Department of Justice resulted in an inquiry by the Federal grand jury in 
April 1957 concerning antitrust violations against our company, after the 
Louisiana State Supreme Court on June 29, 1956, unanimously declared the non- 
signer clause unconstitutional in a very wise decision. 

7. Price fixing establishes higher retail prices as manufactures “compete” 
to give higher profits to each level of distribution: When the power to fix retail 
prices is delegated to manufacturers, price increases are inevitable. The result 
is for the retailer, distributor, and the wholesalers to encourage and coerce 
the manufacturer to fix a price high enough so all levels of distribution enjoy 
a big profit. 

For this valuable favor the retailers, distributors, and wholesalers give him 
their goodwill and their business. Then different manufacturers begin to com- 
pete for the goodwill and business from those in their system of distribution by 
offering higher fair-trade prices and more profits for all. There develops a 
type of competition to determine whice manufacturer can offer the highest 
profits under fair-trade prices—as high as the traffe will bear. The winner gets 
the most business and goodwill. 

This process results in the practical fixing of prices on a horizontal basis be- 
tween competitors. 

8. Consumer unprotected as lack of competition at wholesale and retail 
levels obscures right price of product—especially since 50 to 60 percent or more 
of the price is in distribution. 

Under this system the consumer is lost in the confusion of the same high price 
everywhere. Even though the prices are too high, she does not resist; she 
assumes they must be right because they are the same everywhere. With this 
assumption she does not feel compelled to write to her Congressman. 

This condition permits the manufacturers to go higher with their price 
schedules, giving each level of distribution higher profits to secure goodwill 
and “to promote distribution” at the needless expense of the consumer. 

The following minority report reflects that the cost of distribution has been 
increasing tremendously since 1915: 


FAIR TRADE 


MINORITY REPORT, 71ST CONGRESS, 1930 


“More and more we find business unwilling to compete or resorting to compe 
tition in nonessentials only. The spread between the cost of production and the 
price exacted from the consumer has more than doubled in the last 15 years. 
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Much of the competition that remains consists in advertising and other distribu- 
tive methods, from which the consumer derives little or no real benefit. * * * 
This process cannot go on indefinitely. If businessmen will not compete volun- 
tarily, legal means must be found to compel them to do so. Failing this, our 
system is marked for a downfall.”—Representative George Huddleston, Jr., or 
Alabama, minority report on the Capper-Kelly bill. 

Senate bill 3850 or any price-fixing legislation will result immediately in 
substantial increases in the cost of distribution. 

If enforced at Food Town Ethical Pharmacy, it would mean retail price in- 
ereases of from 10 to 50 percent. 

9. Price fixing is unnecessary for small business, as proven by the fact that 
Texas, Missouri, Vermont, and the District of Columbia have never passed price- 
fixing, fair-trade statutes. 

Small businesses in these States and the District of Columbia are as healthy 
as any in the Nation, and they do as great a proportionate share of the retail 
business as do small businesses in the price-fixing, fair-trade States. Both the 
consumer and small businesses benefited in these States where competition re- 
tained its American characteristics, wihle 45 other State legislatures were bow- 
ing to the pressure of the 10-percent minority of manufacturers, distributors, 
wholesalers, and retailers who wanted high prices fixed by law. 

In these States, over a period of years since 1938, small business has proven 
that it can succeed without price-fixing fair trade. 

10. Only 10 percent of national retail sales volume was price fixed, fair traded, 
even when 45 States enforced price-fixing fair trade. 

Why is it that no tears have been shed for 90 percent of the small retailers 
in the United States who have never used or cried for price fixing? The food 
industry, the tire industry, and many others comprise 90 percent of the na- 
tional retail-sales volume. The answer lies in the fact that they had no effec- 
tive organization or lobby to promote legislation. Men who were competing so 
actively for business had to tend to their business; to have attempted to join 
their competitors to fix prices might have been suicide. 

The consumer benefited; consumer demand increased, production increased, 
salaries increased, raw-material purchases increased—then consumer demand 
increased again—the magic American cycle of abundance (Harvard Law Re 
view ). 

These percentages are most significant, as it refutes the proponents’ claim 
that their 10 percent is so different from the 90 percent; the percentages dis- 
prove the tearful claim that Federal price fixing is so imperative now. 

11. Without price-fixing fair trade, small businesses promoted famous brands 
and trademarks to positions of highest esteem. 

Brands and trademarks are not damaged by competitive prices. 

The following listed famous names and brands and the retailers who sell 
them never engaged in price-fixing fair trade. In their fields they are respected 
and valued and held in as high esteem as any price-fixed, fair-traded brand. 


Libby’s Quaker Kraft 

Del Monte Kellogg Goodrich 
Campbell's Swift Firestone 
Lipton Armour Ford 

Carnation Heinz General Motors 
Borden’s Hormel Chrysler 


(and hundreds of others). 


This situation definitely establishes the fact that there is no need for Con- 
gress to create a policy depriving the payee of the right to full ownership of 
merchandise; to declare that the manufacturer’s merchandise is “his merchan- 
dise” after another party has bought and paid for it. 

IV. Who wants price-fixing fair trade? 

1, Only 10 percent of retail volume, involving principally drug, watch, small- 
electrical appliances, and jewelry industries desire price-fixing legislation. 

In an April 1958 issue, Drug Topics reported that the drug industry had sent 
as many as 1,000 cards, letters, and telegrams to some Congressman urging 
passage of the price-fixing, fair-trade, Harris bill, H. R. 10527. 

Recently, the same magazine reported that the drug industry was one of 
the few retail businesses whose profits and sales were greater during the re- 
cession ; that the bankruptcy rate was lower. 

It is unreasonable to think that Congress will consider price-fixing, fair- 
trade legislation favorably when there is no actual emergency, even among 
those who request in the name of calamity. 
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Behind-the-scenes support of price fixing is existent to a great degree. Drug 
chains, wholesalers, distributors, and manufacturers support the theory honestly 
or because support is necessary to retain the good will of those in distribution, 

In its letter notifying dealers of the abandonment of price-fixing fair trade, 
GE indicated it still believed in price-fixing fair trade, and advised as follows: 

“To those of you who continue to believe in the principles of fair trade, we 
suggest you weigh carefully the need for appropriate new legislation to replace 
the present patchwork of unsatisfactory State laws. If you conclude such 
Federal legislation is vital to your business, you must recognize its passage by 
Congress in satisfactory form can be achiev ed only through your articulate and 
active support.” 

If GE believes in fair-trade price fixing, why were big GE appliances never 
fair traded? Was the GE abandonment of price-fixing fair trade designed to 
aid in the enactment of a Federal fair-trade law? 

V. Ten practical dangers of S. 3850: 

Danger 1: Alleges that competitive prices promote distribution, but bill makes 
it lawful to fix wholesale and retail prices. 

Danger 2: Federal law will empower manufacturers to fix wholesale and re- 
tail prices in the States without equity or control—adequate to stimulate dis. 
tribution—high enough to please all distributors. 

Danger 3: Manufacturers can lawfully require (compel, force) vendees to 
enter into contracts, agreements. 

A. Extension of nonsigner clause; alters the States’ definition of con- 
tracts; 17 State supreme courts have nullified; 3 States refuse principle. 

Danger 4: “His merchandise” and “his distributions’—voluntary or not. 

A. Denies payee full ownership. 
B. Manufacturers will eventually control retailers. 
(1) California liquor industry—example. 

Danger 5: Permits wholesale price fixing horizontally between wholesalers 

who are competitors. 
A. Violates fundamental antitrust policy of Nation. 
B. Will lead to discreet, illegal, horizontal price fixing by competitors. 

Danger 6: Lawful for manufacturer to establish different price schedules. 

A. Control and persecution via zone pricing, price reductions without 
inventory protection. 

Danger 7: Unrestrained damage suits against wholesalers and retailers by 
manufacturers or anyone. 

A. Manufacturer can go automatically into Federal court without con- 
sidering State courts. 

(1) After Federal-court injunction, manufacturer or anyone can 
sue. 

(2) Nomonetary damage need be proven. 

(3) Can collect costs and fees whether or not monetary damage 
established—irresponsible suits invited. 

(4) No willful intent need be shown, apparently. 

(5) Manufacturers and competitors can persecute without risk of 
costs and fees. 

Danger 8: Free and open competition with articles of the same general class 
produced by others. 

A. Impossible to apply to prescriptions at wholesale and retail level. 

(1) Doctors logically specify trademarks and brand names on pre 
scriptions—good practice. 

B. Court decisions have destroyed free and open competition provision. 
Is not a guaranty to maintain competition or protect the consumer. 

C. Courts have unheld manufacturers right to price fix, fair trade a 
product— 

(1) Even though patented. 

(2) Even though copyrighted. 

(8) These processes obviously designed to eliminate a product being 
in free and open competition, yet the courts permitted manufacturers 
to fix the price (fair trade) in violation of the free and open provision 
(Harvard Law Review, 1955). 

D. Price-fixing, fair-trade history since 1931 discloses only one case in 
which the courts declared a product unique and not eligible for price-fixing 
fair trade (Harvard Law Review, 1955). 
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E. In view of this ineffectiveness of any guaranty for competition by 
the free-and-open provision as interpreted by courts— 

(1) S. 8850 may place Congress in the position of condoning monopoly 
price fixing by manufacturers. 

Danger 9: Lawful for wholesalers and retailers to cooperate with manufacturer 
to enforce fixed price on competitors. 

A. Horizontal price fixing by competitors is probable practical result. 
Wholesalers cooperating with wholesalers, retailers with retailers—with 
anyone enjoying the privilege except the consumer. 

B. Practical application will be in restraint of trade. 

Danger 10: Suspension of fundamental antitrust protection by 8. 3850, sec- 
tion5 (a) (2) and (3), is— 

A. Dangerous precedent as policy of Congress. 

B. Detrimental to welfare of small business. 

C. Basis for demands for legislation to eliminate competition further— 
utopia. 

VI. If Federal price fixing with its evils is inevitable again, small-business 
men and consumers would benefit more by Federal bureaucratic price fixing 
similar to NIRA. 

A. Consumer pressure could be exerted through representative govern- 
ment to the appropriate bureau. 

B. This process would slowly result in a more just, equitable price than 
the prices fixed by manufacturers, who are under pressure from all levels 
of distribution to guarantee high profits through price-fixing fair trade. 

VII. More effective equalizing recommendations: 

1. Depletion or equalization tax allowance for small business. 

A. $6,000—-$12,000 net profit tax free. 

(1) Would permit capital fund for recession or expansion. 

(2) Would promptly and fairly equalize the small man’s disadvan- 
tage in distribution. 

2. Congress and Small Business Administration establish new definition of 
“small business.” 

A. Service-type business—barber, plumber, etc. 

B. Sellers of products and preparations. 

C. Very small business—$40,000—$60,000 annual sales. 

D. Small business—$60,000—-$100,000 annual sales, ete. 

FE. Each group has special problems, so that general classification up to 
$1 million is impractical. 

3. Pass legislation that manufacturer cannot refuse to sell for the purpose of 
enforcing stipulated resale prices. 

4. Pass legislation to encourage manufacturers to sell direct to small re- 
tailers. 

A. Under court decisions, manufacturers now enjoy arbitrary privilege 
of refusing to sell for any purpose: 

(1) To prevent a new wholesale or retail competitor. (a) Creates 
good will and pleases manufacturer’s direct accounts—discreet form of 
collusion. 

(2) To punish a retailer or wholesaler. 

(3) As result of illegal agreement not to increase retail competition 
or wholesale competition in a market. 

(4) To fix retail price by refusing to sell except with a retail-price 
agreement. 

(5) Just do not want to be bothered with the small retailer. 

5. Supply funds for creation of a large special division in the Justice Depart- 
ment to provide for rapid prosecution of violations victimizing small business 
under antitrust laws, Federal Trade Commission Act, Robinson-Patman Act, 
Clayton Act, and others which are applicable. 

A. Centralize responsibility for rapid prosecution. 

6. Assign investigative jurisdiction to the FBI. 

A. Efficiency characteristic of FBI would require additional appro- 
priations. 

B. Highly trained accountant special agents. 

C. Effective national coverage immediately. 

7. Request Small Business Administration to advise small business: 

A. Violations which victimize them. 

B. Recommended action. 
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VIII. Opposition to S. 3850 by witness, based on experience operating small 
business under price-fixing fair trade. 

IX. Customers have our sincere pledge dated October 26, 1955, that we will 
resist in every legal manner any law which delegates retail-price-fixing author- 
ity to manufacturers. 

X. The officers, management, stockholders, and customers of Food Town 
Ethical Pharmacies, Inc., sincerely and respectfully urge your vote against 
price-fixing, fair-trade legislation in any form. 

Mr. Forr. My name is Charles F. Fort. I am president and gen- 


eral manager of Food Town Ethical Pharmacies, Inc., Baton Rouge, 


To identify myself as a witness and to indicate my desire to help 
this committee, I obtain the facts. I am a former special agent of 
the FBI, and, before my entering business, that was my business, to 
get the facts. 

I am representative here of no organization; I represent myself and 
the consumers who do business with us. We are not a member of any 
association, pro or con, as regards this legislation. 

I want to express my appreciation to the committee for being 
allowed to testify here as a small-business man. I want to describe 
the business briefly, to indicate to you that we have experienced busi- 
ness operation on a practical basis under fair trade and without fair 
trade in the State of Louisiana. We believe in the orderly distribu- 
tion of merchandise; we do not use loss leaders; we don’t say it is 
wrong, but we don’t use it in our business. Our business is operated 
on the basis of a markup from 5 percent above cost to 30 percent above 
cost. 

Senator Brete. How large a business do you have or were you going 
to develop that later ? 

Mr. Forr. Yes, sir; I was. We began operation in October 1955 
with 1 store, with a capitalization equal to about 90 percent of the 
opening inventory. Our first month’s advertising budget was over 10 
percent of our capitalization, so we can qualify as a small business. 
Now we have 6 retail outlets, in less than 3 years, and we do more 
than $2 million worth of business as compared to $150,000 worth the 
first year. 

Senator Brstz. How many people do you employ ? 

Mr. Forr. Fifty-two. In the encina. we employed eight. 

Senator Brete. Very well. 

Mr. Forr. I would like to request that the members of the commit- 
tee feel free to ask me questions during my coverage of the statement 
by cutline, as I have prepared an outline of the complete statement, 
since it is rather lengthy. In describing the business, we handle, of 
course, all types of merchandise—cosmetics, electric appliances, drugs, 
prescriptions; in fact, anything that our State permit permits us to 
sell, we buy and sell, and we can do so at a profit. 

Senator Bree. Is there a State fair-trade law in Louisiana? 

Mr. Forr. It has been declared unconstitutional, based on the non- 
signer clause, and fair trade itself, without a nonsigner clause, is not 
effective. 

Now, to further describe the business, we leased the highest priced 
locations where we operate; we pay 2 percent of our net sales in rent, 
and in our No. 1 locations that runs to $2,000 a month in the good 
seasons. We pay the highest salaries for pharmacists in the State of 
Louisiana. Our No. 1 pharmacist makes $10,000 a year or more. 
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I want to preface my remarks with this; that I am not ah attorney ; 
I don’t claim to be an economist, but I am a small-business man, and 
these things which I tell about have happened in actual] experience, or 
we have learned them as a result of actual experience. 

I would like to preface my remarks further to say that we, of course, 
respect the opinions of others. There are some successful men here 
who disagree with us. In fact, we are in the minority. We certainly 
agree with Senator Humphrey and Senator Proxmire in their desire 
to help smal] business, but w e believe this is not the way to do it. 

Now, the factors involved in the fixing of a retail price—we have to 
remember we are not, the Gov ernment is not, fixing a retail price. 
The retailer and the wholesaler, in this bill, are not fixing a price. 
The manufacturer in the State of Louisiana, wherever he manufac- 
tures, is fixing the wholesale and retail price under the provisions of 
this bill. 

Now, low prices on national brands—and we have proven this in 
Louisiana, operating against Sears, Masters, mail-order houses, and 
house-to-house operations—we have proved that the way for a small- 
business man to get business i 1s to give the consumer the best price on 
a national brand and to fix his distribution costs so that we can do 
that. 

Retail distribution today, the reason no manufacturer can actually 
fix an equitable price is because retail distribution, the cost of retail 
distribution, varies from 12 to 36 percent in the retail operations of 
this country. So, then, there is a 300-percent increase in retail dis- 
tribution in some types of operations over those that are the most 
economical. 

So, low prices—and this is no theory—actually are the small man’s 
only way to compete on national brands. He can’t provide a product 
with his own name, or have a private brand because it costs money; 
even the labels would cost several hundred dollars if he is a small- 
business man, for instance, in a “mom and pop” type of store; he can’t 
do that. 

This Senate bill 3850 would take away from the small-business men 
their best weapon; that is, to sell a nationally advertised item at a 
better price. It is his best and least expensive weapon; he doesn’t have 
to have capital to do that; he can do that when he opens the first day. 
He can, for inst ance, say i ~T hs ive Squibb’ Ss T heregr: an, and I am selling 
them ec heaper because I operate cheaply,” and his customers don’t need 
any more promotion or advertising, and they don’t need credit; they 
will come and buy. And that is the best weapon he has, if he will 
use it. 

This bill gives the manufacturer the right, at the wholesale level, 
with the competitors, as well as with the retailers, it gives him the 
tight to fix that price in the State of Louisiana. And we object to 
that. There is no w ay for this bill to equalize the other factors, which 
are more important. Take private brands, for example. It takes a 
big company, and a small man can never compete with a private brand 

cause you won’t buy it and I won’t buy it. If I am going to take it 
as a medici ine, you say Food Town Pharmacy made it, but, even if it 
is half the price, the average consumer won’t take it even if the con- 
tents are better. So, you can’t equalize the advertising budget, the 
capitalization, the promotions, and so forth. 
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Promotions are not a violation under this law to protect the small 
man. As long as you don’t do it with fair-traded items, under this 
bill you could give away half of what you sell in 1 day, double the green 
stamps you give, or anything else, which only the man with capital can 
do, but the little man can cut the price on a antional brand and say, 
“T am giving you something better for the same money,” and it doesn’t 
cost him anything to do that except as it applies to his operating 
costs. 

Now, we have heard mentioned in testimony before 3 committees 
of Congress already that Sears is doing $3.7 billion on private brands, 
and Sears built that volume at a time when the independent small- 
business man in the cities in which they are located was bound by fair 
trade on national brands, where the manufacturer decided to do it. 
And the same thing applies, even though a small percent of their 
volume now is based on national brands, of course, their own national 
brands, but the small man, if he is in a position, in a town, as we are in 
Baton Rouge, La., when Sears sells a mixer, their own make and 
their own brand, we are at liberty now in the State of Louisiana to sa 
you can buy a Sunbeam or a GE or a Westinghouse out here for ca: 
as low as you can buy one at Sears and ours is made by a better 
manufacturer. 

Senator Bratz. Is your point there, Mr. Fort, that, because you 
would have a fair-trade law which was constitutional in Louisiana, 
you would not have been permitted to do that? Is that correct? 

Mr. Fort. Correct. In fact, we didn’t abide by it, because we be- 
lieved it was unconstitutional and we didn’t believe anybody had a 
right to sign our contracts, whether for marriage, retail prices, or 
whatever else. 

Senator Bratz. I am glad you put marriage in there. 

Mr. Fort. Yes, sir, and that is a pretty permanent contract. 

Senator Brete. Yes; it is. 

Mr. Forr. In the very beginning we got around 50 letters with the 
big manufacturers of the United States telling us that somebody in 
New Iberia signed our contract, you see, and for us to raise the prices 
immediately and desist, and we didn’t believe they could do that in 
the State of Louisiana. 

Senator Brete. Let me get the point that you are making. You 
maintain that in your operation you could not meet the competi- 
tion 

Mr. Fort. Correct. 

Senator Brste. Of a private name brand put out by Sears, Roebuck, 
for instance ? 

Mr. Forr. And we couldn’t build one either, with our capital, yes. 

Senator Briere. But, you could meet it with a national brand; is 
that correct ? 

Mr. Fort. Right, and we have never sold anything 

Senator Brete. If there is no fair trade law: is that the point you 
are making ? 

Mr. Fort. Yes, sir, and we have never sold an item below cost, be 
cause we don’t believe in giving our merchandise away. Our busi- 
ness is to see that our cost of distribution is low enough that we can 

rice items to attract customers, and for the customers to get the best 
ioe. which is the American way to do it. 
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I would like to point out here that only 10 percent of the national 
sales volume has ever resorted to price fixing by manufacturers. And 
nothing is ever said about the billions of dollars that are done by small- 
business men all over the United States that don’t even know what a 

rice-fixed item is; they never handled it in their store. Take Del 
Monte, for instance, and some of the most famous names in the country 
have never been fair traded. 

I would like to point out here too that the reason that General 
Electric has never fair traded their big items is principally because 
Sears and others make them. Now Sears is getting into that field, and 
other big retailers, you see. But GE has never fair traded their heavy 
items where they had competition by establishing a price 3314 percent 
above cost on sales or 50 percent above cost is what it actually figures, 
8314 on sales or 50 percent above cost, which is a traditional markup 
under fair trade. 

One association, in fact, in the State of New Jersey, met last month 
and said that 3314 is not enough for retail operation; they are asking 
for 40, they are telling the retailers we want 40 percent retail markup, 
when you can actually do it for 12 percent, you can actually operate 
at that. Not every business can, but it varies from 12 percent to 36, 
so who could fix an equitable price ? 

This bill gives the manufacturer not only the right to fix the price, 
but he doesn’t have to advise you that anybody else signed the con- 
tract. All he has to give you is notice, and you violate the law if 
you buy in Chicago and New York and import it into Louisiana, you 
are violating this bill when you do that because he has given notice 
in that State that that is the retail and the wholesale price. 

This bill not only fixes the retail, but the wholesale price, too. Of 
course, there has been a lot of discussion that this fair trade didn’t 
help the discount houses. In our experience, coming through the 
mails into the State of Louisiana, the only competition we have ever 
had from mail-order and discount houses has been the national brand 
items, priced below fair trade, including the freight. So that they 
operate at 12 percent, wherever they happen to be located, Washing- 
ton, or in any non-fair-trade State, and to the 12 percent they add the 
cost of the freight and their profit and they are selling in the State of 
Louisiana for 15, 18 percent above the cost. And we are required, 
under law, under this law, to charge 50 percent above the cost if the 
manufacturer says so, and that is the traditional price under fair 
trade and there is nothing that says the manufacturer can’t tell us to 
charge 100 percent. Under this bill all he has to do is give us notice. 

Senator THurMonpb. From what you say, then, if this bill is passed, 
it means a consumer would have to pay more for the products he is 
buying; is that your point? 

Mr. Forr. That is right, unless he buys it from us, because we are 
going to court, unless we get a court injunction. Let me explain this, 

enator 

Senator Brnte. You are doing all right. You are judging a law 
before it is a law. 

Mr. Forr. No, sir; I mean this with all respect to the Congress and 
the Senate. I am sorry I said it that way. But we are committed, 
since 1955, not to do this, and our customers have rewarded us to the 
tune of $2 million a year, and we have pledged to them that we will 
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never let a manufacturer set our price. It is not that we believe in 
chaos in distribution, but it is something that is not good business, be- 
cause even from manufacturing on, if we believe in mass production ip 
manufacturing. Say you let a little man make an automobile, it will 
cost you $35,000 or $45,000 right now, if you told a big manufacturer, 
“You can’t make them now, because we want the little men in the coun- 
try to make them.” That is what has made this country great, masg 
promactian, and we have to have mass distribution. And we are capa- 

el ot that, the small man is capable of that, and he needs protection 
Senator, but not by fixing the retail price. It actually hurts him and 
the consumer also. 

I am sorry, I didn’t mean any contempt, you understand, for the 
wisdom of the committee for even holding this hearing, which is the 
way it sounded. I don’t mean that at all. But I mean we are com- 
mitted to that. 

Senator THurmonp. I construe, from what you are saying, that you 
are against the bill. i 

Mr. Forr. You will forgive me, will you, sir? 

Senator Brste. Did that answer your question, Senator ? 

Senator Tuurmonp. I think he answered it very well. 

Mr. Forr. There is one other point here, that if you, Congress, is 
going to establish a policy in Congress to fix, to allow some group 
to fix a price, price fixing actually creates horizontal price agreements, 
coercion, threats, between competitors at all levels, because when you 
set the policies in Congress it is going to set a price at a horizontal 
level and that is what this bill does, gives the manufacturer the right 
to do it, wholesale and retail, and then you tell the businessmen in- 
volved in both those levels of distribution, you say look, you can’t 
get together and set a price, it is a violation of the Sherman Antitrust 
Act. They say, look, this bill, S. 3850, says we can cooperate with 
the manufacturer and his proprietors, whom he appoints, which could 
be half the wholesalers and retailers in the State. They can agree 
on a retail price. 

When I say it develops these horizontal price agreements, I am 
talking from experience, Senator, because before fair trade we didn’t 
abide by it, we had injunctions in Federal court, and I represented a 
company as an afliant, because I couldn’t afford a lawyer at the time, 
I had too much in inventory and advertising. 

Senator Brstez. I take it you can afford a lawyer now ? 

Mr. Forr. Yes, sir, thanks to the consumers and low prices. I 
should have brought one with me today, probably. 

Senator Brie. You are doing all right. 

Mr. Forr. But the coercion—these men met now, and you wouldn't 
believe this, I mean, it is hard to believe that retail operators, when 
a new drug hits the market, will meet and say now this is what the 
consumer is going to pay for this product by the dozen. Now this 
actually happened. The retailers met, who compete with us, all fine, 
upstanding gentlemen in many ways, but in this way I can’t agree, 
they met and collected money from each business establishment, retail 
competitor, they collected a fund to put us out of business. ‘They 
signed a petition to get our permit revoked. One thing, we have the 
most ethical operation in the United States from the standpoint of 
quality, salaries, and everything, but we won’t agree to a retail price. 
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The price for Achromycin by the dozen was set and it is set in many 
towns like that, because they follow the trend of this business, that 
Congress and the legislature had allowed, to fix a price. Our pharma- 
cists were threatened anonymously. In fact, they ran them off in 
such groups that we only had one left at one time, because they got 
anonymous phone calls saying “Which way do you go home,” for 
example, and the man left the employment because he was afraid. 
That is the type of coercion and agreements that are made possible 
by a law which says you can fix the retail price. 

We are talking about dollars, and men who are upright and honor- 
able sometimes are not so much that way where a dollar is concerned. 

Now there is another thing that is very practical, the fact that 
the retail price will increase under this bill. It has to increase for 
very businesslike reasons. If you manufactured a product, a national 
brand, and you did not give your wholesaler and your distributor, 
and your retailer, the markup he wants and likes, then you are un- 
popular with him. So that another manufacturer comes to you and 
his salesman comes in and says look, I can give you something here 
that you can make 60 percent on and it is fair trade, then that manu- 
facturer, if he can control the consumer public, to make them believe 
that it is as good or better—and that is what all advertising is de- 
signed for, to take a product out of competition, and a perfect ad- 
vertising program will take a product to a great degree out of any 
competition. So the competition that this bill develops is a com- 
petition between manufacturers who can give the distribution system 
the best profit. And that is the competition then that can’t operate 
to give the consumer—the consumer is forgotten, the consumer is not 
capable of making a decision there. Who knows what the right price 
is when there is no competition ? 

This is important for the committee to consider, since today the 
price of an article is from 50 to 60 percent in the distribution. So, if 
we erase the distribution competition, then the cost of distribution 
will have to go up. 

Of course it has been mentioned here that in Texas, Vermont, and 
the District of Columbia the statistics prove that small business in 
those States who have never had fair trade—even though the first 
fair-trade law was passed by California in 1937, these States have 
never had fair trade—that small business is as powerful and as rep- 
resentative in those States as any in the country. Now of course the 
key point, I think, for the committee to remember in all this noise 
that is being made for price fixing is that only 10 percent of the 
national sales volume is involved. 

Even if Congress says it is good, even if it was good, we are going 
to sacrifice the contract rights of the States, do all this for emergency, 
even if that was good, it would only be 10 percent of the people 
involved. 

I would like to point out, too, something to consider. These famous 
brand n: unes—what we are talking about here is that we are going 
to leave a man in the position that he owns his brand until you buy 
it and eat it or take it, or use it. And you are going to put him in 
a position to sell it by consignment, but he is not going to give us 
any consignment. We are going to pay for it according to his t terms; 
but, under this deal, it is going ‘to be his merchandise until we sell it, 
the wholesalers and retailers. 
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Now these famous names I would like to put in the record as rep- 
resentative of those held in highest esteem that have never been 
fair-traded, and I believe that the average person will agree that 
Libby, Del Monte, Campbell, Lipton, Kellogg, Swift, Kraft, Fire- 
stone, General Motors, and hundreds of others, 90 percent of the 
retail sales of the Nation, have never used it and those brands are 
much more numerous than those who want fair trade. 

Now of course the 10 percent, I already said I respect their opinion, 
but they are very effective, because, according to one publication, a 
thousand letters and telegrams have been received by representatives 
in Congress and Senators for this bill, and as later shows in my state- 
ment, General Electric, as soon as they went off fair trade, they asked 
the dealers to put the pressure to Congress to do something about the 
present patchwork of unsatisfactory State fair-trade laws. 

One point I would like to make in here that is not exactly in the 
statement is that people say that the bankruptcies and failures are 
greater. Well, that isnottrue. Drug Topics, which is representative 
of the drug trade, has reported since the recession that business is up, 
profits are up, and there is no such condition in the retail business 
which makes up the biggest volume of the 10 percent that is asking for 
it. 

Seventeen State supreme courts have held the fair-trade laws un- 
constitutional, and that is the right name for it, because it is no good 
without the nonsigner clause, unless there is some way to coerce every 
retailer in the State to abide by that price it is not fair trade and it is 
not effective and that is why the laws have been declared unconsti- 
tutional. 

Now the failures are indicative of good business, because if Con- 
gress would do the simple thing that, from experience, I recommend 
in the last part of the statement, probably 80 percent of the people 
who work for me would go in business for themselves. That is the 
right of every American. They don’t have to come before any group 
and say I am qualified, I have the capital. So the more who go in 
business, the bigger percentage of those who will fail. So that the 
statistics aren’t worth anything unless you know how many more new 
businesses existed, or began in that period of time. 

Now, the practical dangers of S. 3850. I say this with all due 
respect, Senators, and I am not a lawyer, but I know how this bill is 
going to work on us, because I have stayed up late studying this thing, 

cause it is going to hurt us and our consumers. 

Danger No. 1 in this bill, it alleges that competitive prices promote 
distribution, but makes it lawful to fix wholesale and retail prices at 
the same time, and in addition to that, gives the manufacturer the right 
to fix his wholesale price, his own, at the same level of every whole- 
saler in that State. So he has no competition at the wholesale level. 
And it gives him a right to violate all the thinking of the antitrust 
acts, that says you can’t agree with your competitors to fix a price. 
This bill gives him that privilege at the wholesale level. 

Now then, it can’t promote distribution. What this bill means by 
proeetens distribution is that you give every level in distribution a 

igher profit, so that everybody gives me that product because I make 


a lot of money on it. And naturally it is promoted, but not to the 
good of the consumer, or to volume consumption. It operates in 
exactly the opposite way. 
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Danger No. 2: Federal law will empower manufacturers to fix 
wholesale and retail prices in the States without equity or control 
adequate enough to stimulate distribution, as high a price as they 
can possibly give at the retail level to insure high profits in all dis- 
tribution. 

Danger No. 3: Manufacturers can lawfully require (compel, force) 
vendees, sellers of any kind—it doesn’t stipulate whether retailers, 
wholesalers, or distributors—to enter into contracts and agreements. 

Now this bill, S. 3850, goes beyond the ordinary fair-trade laws 
in saying that they can require vendees to enter into these contracts 
by notice. Now you can get it by mail, see it on the label, but b 
notice you are automatically involved in a contract in that State and 
you are subject, as we will see later, to penalties for not doing it. 

Now the Colorado Supreme Court said if the legislature of this 
State can’t fix retail prices, the legislature of this State does not have 
the right to delegate that authority to anybody else. 

And this bill, in addition to the retail prices, makes it possible for 
the manufacturer to fix the wholesale prices. 

Danger No. 4. “His merchandise,” and “his distributions” 

Senator THurmonp. That is not only wholesale, but retail, too, 
isn’t it? 

Mr. Fort. Yes, sir, both. Now this bill says that if we buy, we pay 
for it in 10 days, we get a 2-percent cash discount, and it is still his 
merchandise. 

Senator Brste. What was that last statement? 

Mr. Fort. This bill makes it the manufacturers’ merchandise, after 
we pay for it. And I object to that, because sometimes it is hard to 
pay for these things in 10 days, you know. 

ester THurMonD. Does this apply although you have paid for it? 

Mr. Fort. Yes, sir. 

Senator THurmonD. You have paid out your money, you have gotten 
the merchandise and it is in your possession, yet is it still under the 
contro! of the manufacturer until you have made a sale to a retailer? 

Mr. Forr. It is not only under his control, Senator, but it stipulates 
in the bill whose merchandise it is, 

Senator Brste. That is on the theory he has a proprietary interest. 

Mr. Fort. This is what the bill says: 


Merchandise bearing his trademark or trade name is accordingly herein 
designated as “his merchandise” and distributors handling his merchandise are 
designated as “his distributors.” 





We are not going to buy it from him in our business, we are going 
to buy it from somewhere in volume to get the price right. And he 
is going to be able and come and enter into Federal court, mind you, 
and proceed against us. 

Senator Tuurmonp. This applies although you paid good American 
money for it ? 

Mr. Forr. Yes, sir. 

Senator Tuurmonp. Maybe you ought to use Confederate money. 
[Laughter. | 

Mr. Forr. I will tell you, the consumers would create a revolution if 
they knew what this bill meant; I guarantee you you wouldn’t be able 


to hold it in this room if they knew what this was going to do to the 
retail prices. 
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Senator THurmonp. Speaking of that point, let me ask you this, 
Our primary interest here is to legislate in the interest of the public 
at large, the general public. I w ant to ask you a frank question. In 
your opinion, “would this bill promote the welfare of the general public 
or not ‘ 

Mr. Forr. Impossible, Senator, impossible. 

Senator THurmMonp. Would this bil increase prices to consumers; 
that is, the general public, or decrease prices to consumers ? 

Mr. Fort. Increase them. This is from practical experience—in- 
crease them in economical distribution stores who operate from 12 up 
to 36 percent cost of operation, would increase it to consumers, and 
principally, one of the big things, medicine, in our store, and we 
make money from 10 to 50 percent. Now 50 percent on some items 
would actually be the thing the law would say, this is what you have 
to put on this medicine today. 

Senator THurmonp. You make more than 50 percent on most medi- 
cines, do you not ? 

Mr. Forr. I mean this would raise it 50. 

Senator THurMonb. Over what we pay now / 

Mr. Fort. Over what I am charging my customers right now. I had 
to go up on Abbott merchandise, ‘when they went into Federal court, 
under a Federal law , and they made me raise prices 50 percent in 1 day, 
with a Federal court injunction. 

There are more retail stores in Baton Rouge than when we opened. 

This is not chaos. This is system of distr ibution that this country 
needs if you are going to expand production, which gives the con- 
sumer something. 

Senator Brete. Are there retail drugstores still in existence in Baton 
Rouge / 

Mr. Forr. More than when we opened, Senator. 

Senator Brie. Have you put anybody out of business there ? 

Mr. Fort. No, sir, not that I know of. I know there are more stores 
now than when we opened. 

Senator Birnie. How large a city is Baton Rouge? 

Mr. Forr. 200,000. It is representative. It is not a big city, and 
not real small. 

Senator THurmonp. Do you know of any drugstores that failed 
because there was no fair-trade bill in existence ? 

Mr. Fort. The lack of the existence 

Senator THurmonp. In other words, if there was no fair-trade bill, 
has that brought about the failure of any drugstores ¢ 

Mr. Forr. No, sir; not in our market. 

Senator Tuurmonp. Has it put anybody out of employment ? 

Mr. Forr. I would say it has increased employment, in our case 
from 8 to 52 and there are many like us. 

Senator TuHurmonp. In other words, you are going on the theory 
that the competitive system, on which the Americ an Government is 
founded, more or less the free-enterprise system, has provided jobs. 
Therefore, if we should pass a Federal law that will regulate, regi- 
ment, and control, the number of jobs will decrease. Is that your 
theory ? 

Mr. Fort. Yes, sir. 

Senator Tuurmonp. Is that your thinking or not? 
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Mr. Fort. Yes, sir. This bill is representative of the European 
system. I have read a little, because this affects my business. The 
European system of distribution is price fixed. That is why it is not 
like ours. Ours is one of unlimited production and distribution, 
except the 10 percent for the last 20 years, since 1957 until recently, 
the 10 percent of our production and distribution that has been fair- 
traded. But 90 percent of our production and distribution has been: 
“Make as much as you can and sell as much as you can and sell this 
man a Ford even if you give him $500 for one that is not worth $100.” 

Now I am not talking about chaos for retailers. Ninety percent of 
the retailers in this country have made money without price fixing, 
and I agree that small business needs depletion allowances, say, or 
something comparable to that, but at least it would be applied evenly 
and it wouldn’t affect the consumer, especially if you took the tax 
money from somewhere else and applied it to the program to help small 
business. But when you fix the price, the consumer is going to pay 
more, there is no two ways about it. And in Baton Rouge, La., those 
who want to pay cash will have to pay 10 to 50 percent more and we 
are making money, our stock has been divided 3 times since we opened, 
and we would reduce every price in that store from 10 to 50 percent 
below the fair trade price. 

Senator Brete. What do you mean when you say the stock has been 
divided threetimes? Isthat turnover? 

Mr. Fort. I am indicating the profit. 

Senator TuurmMonp. ‘The profits have been so great, you have been 
able to—— 

Mr. Forr. Yes, very profitable. The only time we have to borrow 
money is when we have to pay taxes. No reflection on the Senate, of 
course. 

Senator Brsie. No, we find ourselves in that same position. believe 
me. 

Mr. Forr. Iknow. Does that answer your question ? 

Senator THurmonp. Thank you. 

Mr. Forr. I would like to go back to his “his merchandise” and 
“his distributions.” Now ordinary consignment selling, Senator, 
means that a manufacturer or a distributor lets you have the mer- 
chandise until you sell it. And then you pay for it after you sell 
it Now this consignment selling does not give the wholesaler or 
the retailer that benefit. It is “his merchandise,” but you have got 
to pay for it, you have got to do the same thing you would do in 
normal distribution. Now if it is a consignment deal, as far as 
the money is concerned, you wouldn’t pay for it until you sold it. So 
if the Senate makes this the policy of the United States, they ought 
to say to the manufacturer, “You are going to have to give these poor 
retailers that merchandise on consignment,” and you will see them 
change their tune about it, because they are not talking about a 
brand name or label that the public has already paid for, because the 
cost of advertising is in the product, and this “his merchandise” 
business should be extended if we have to have this law and they 
should say, “You must sell to the small retailers on consignment and 
let them pay you when they sell it.” 

Of course it denies full ownership to the person that buys it, the 
wholesaler, retailer, and the manufacturers will eventually control 
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the retailers, and this is from practical experience. When you get 
in debt to a manufacturer, or when he can tell you what to do, he ig 
going to keep expanding his ability to do that. 

Now the California liquor industry is the best example of that 
existing today. It is price fixed, it is completely controlled, the re- 
tail outlets of the liquor manufacturers are told when to open, when 
to close, 7 days a week, and they just regulate the industry. It is 
enforced by the State police and if you don’t do it, you lose your per- 
mit, and that is the most effective enforcement in the world, worse 
than a court decision where you have to pay a fine or go to jail, 
That is the kind of thing that can develop if Congress establishes 
the policy that the manufacturers can control wholesalers and retailers, 

Senator Brste. I think counsel has a question. 

Mr. Grinstern. Under the non-fair-trade system, would you say 
that the manufacturer enjoys greater sales than when there is fair 
trade? 

Mr. Fort. Yes. Could I explain that answer? 

Senator Breie. Certainly. 

Mr. Forr. Because the opposition uses it in just the other way, and 
it is like the word “fair trade,” you know, you are for what is fair. 
Now when we say that the manufacturer—using isolated conditions, 
like when GE went off fair trade, then Sunbeam, for example, sales 
decreased. That is simply the natural result of the consumer’s choice, 
so Sunbeam followed in a few days to get off fair trade. And the 
point is that eventually, if you take the millions of Americans who 
can’t buy a mixer say at $26.95, but when they can buy it for $14.95, 
or $15.95, and the man says next time my wife’s birthday comes along 
I am going to buy her a mixer, but he wouldn’t entertain the idea 
at $26.95. 

And not only that, but we are competitive, the small retailers 
then and those manufacturers are competitive with the private brands. 
And they are getting a lot of pressure put on them; they know we 
have to compete with private brands and the private brands, as the 
statistics show, are increasing every year, and the chain drugstores 
in this Nation grew faster under fair trade because, as we will see 
here, they had a hammer that the small retailer could not compete 
with, say sell a hundred vitamins for one price and give you another 
hundred for a penny. And there is the poor retailer over there, he 
has better vitamins, but it is against the law for him to do anything 
and if he had $10,000, maybe he could develop his own brand, labels, 
and bottles and then the consumer would look at it and say “I know 
Joe’s drugstore can’t make it like Sears,” and so there is no way for 
him to compete, if he doesn’t have the money to advertise and promote. 
So you are taking that away from him. Consumption will be in- 
creased 

Senator Brie. I am not sure you have completely answered the 
question. 

Mr. Grinstetn. I want to go one step beyond your point. If, under 
a non-fair-trade situation, the manufacturers’ retail sales are higher, 
under S. 3850, he can set any price he wants for different retail outlets. 
Is that correct ? 

Mr. Fort. Oh, under this bill ? 

Mr. GrinsTEIn. Yes. 
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Mr. Forr. He could tell you, if it sells everywhere else in the 
United States for $10, there is no prohibition for him to say in 
Louisiana this sells for $50; I don’t like the Louisiana retailers 
down there, so you sell this for $50, and they go over into Mississippi 
and buy it or have it shipped in from New York or Washington. 

Senator ‘THurMOoND. You mean fix a different price in different 
States ? 

Mr. Forr. Yes, sir, the bill says “his criteria,” whatever criteria 
he decides. If it is illegal, unless it is unlawful, then who is going to 
prosecute him? Some of them ought to be prosecuted now for viola- 
tions under the Sherman Antitrust Act, but if you pass this bill, he 
can decide what is right and do that. 

Senator Bisie. Mr. Fort, I anticipate that you have not completed 
your testimony. I realize that you need more time. It is the lunch 
hour, 12:30, so we will stand in recess until 2. We will hear from 
you further at that time. 

" (Whereupon, at 12:30 p. m. the hearing was adjourned, to re- 
convene at 2 p. m. the same day.) 


AFTERNOON SESSION 


Senator Brste. The afternoon session of the hearing will come to 
order. 

Mr. Fort, you may continue from the place that you left off at the 
noon recess. I think you are on page 3, are you not ? 

Mr. Fort. At the bottom of page 2, that is correct. 

Senator Brste. You may proceed at that point. 

Mr. Fort. Senator, we just finished testifying in reference to the 
bill’s provision which makes a manufacturer’s merchandise his mer- 
chandise down through the levels of distribution. 

Senator Brste. Right at that point, as we went into recess, Mr. 
Grinstein was asking you a number of questions. I do not know that 
he completely got the answer. 

Mr. GrinsTErn. I was curious, in that under this bill, the manufac- 
turer can set a different price for each retailer. He could even set two 
different prices for the same retailer if he had a custom department 
and another department where he sold these products. The question 
I pose is that if this is so, and, under the system you relate, why 
couldn’t the manufacturer set his price at a level, a different price 
for each retailer, taking this point into account ? 

Mr. Fort. Well, of course, the practical application of that would 
be this: The retailers who have the high, 36 percent operating cost, 
would then refuse to handle his merchandise because he had not pro- 
tected them in the retail price because they will not permit the differ- 
entiation between the 12 percent operating cost and the 36, even 
though services are involved and services should cost money as com- 
pared to products. 

When you charge it, deliver it, take it back, exchange it, I think 
38314 percent might be too low, but that should be the retailer’s right 
to say “these conditions, these services, I am selling you at this price. 
Now, you can go over to Food Town Ethical Pharmacy and stand in 
line and pay cash for them if your cash means that much to you,” and 
so many people want service and they have a right, the consumers 
have a right to that, but it would never work as a practical matter 
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because fair trade, or this bill itself is designed for one purpose; that 
is, to maintain in a State one retail selling price, even though the bill 
says legally for any reason a manufacturer may set as many prices as 
he wants, he could discriminate or separate the types of services, the 
types of retail establishments, but for a practical purpose both the en- 
forcement and the application would be impossible in retail business, 

I am assuming that is the answer to the question you want legally 
and theoretically is one thing, but as far as it applies to me in Baton 
Rouge, La., competing with Sears & Roebuck, if Sears charges it, 
gives them 90 days, takes it back, repairs it, they are not going to sell 
Sunbeam at the fair trade price while I sell it for cash at a lower 
price as a practical matter. 

Senator Bratz. Fine. You may proceed. 

Mr. Forr. Danger 5. The bill actually permits wholesale price 
fixing horizontally between wholesalers who are competitors. Now, 
the bill specifically gives the manufacturer the right to come into 
Louisiana, tell all of the wholesalers, “Mr. Wholesaler, I, as the 
manufacturer, am going to sell this for $20 and you, all of you, are 
going to sell it for $20, too, and hereby we are giving you notice, 
You don’t have to have a contract.” The court recourse is something 
that makes it powerful, but the point is that this is a sheer violation 
of all antitrust thinking where competitors can agree on a price and 
this bill specifically provides for that. 

Now, of course, when the horizontal price fixing occurs on a whole- 
sale level, it naturally will go on down through the other levels of 
distribution as a practical matter. 

Now, the law does not say it can, but when the wholesalers who most 
of the retailers owe say this is the price, “Now, you are all going to have 
to agree on it,” and the wholesalers are even permitted under this act 
to help the manufacturer enforce both his prices, the wholesale and 
the retail. Under this bill a manufacturer can appoint in a State as 
many proprietors as he desires who have the same power that he has, 
so your competitor next door may be a proprietor who has the same 
power you do or the manufacturer does to set your price. 

Now, that is a practical possibility. Theoretically it may be differ- 
ent; but, as a practical matter, when you consider the agreements in 
hotel rooms unrecorded that is how this bill will work as far as retail 
distribution is concerned. 

Now, in addition to that violation 

Senator Brste. I think counsel has a question. 

Mr. Grinstern. No; I do not. 

Senator Brete. Very well. 

Mr. Forr. Of course, this will lead, as I mentioned, to discreet, 
illegal, horizontal price fixing by competitors, not to help the con- 
sumer, not to increase sales, but to guarantee every level of distribu- 
tion a good profit, and that is the competition that exists under this 
bill and that is the only type of price competition that exists. 

Now, in addition to this, the manufacturers who want to own that 
merchandise until you buy it, use it, and eat it, are right now guilty of 
discriminating against the small-business men of the United States, 
and I am saying this at a time when we are buying some things as 
much as 30 percent below what the small retailer is buying, and you 
will hear more testimony from people here that if you buy it in volume, 
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and if you agree not to publicize the conditions of your purchase, 
then you can get all kinds of deals, and they will even send the free 
goods somewhere else, so the manufacturers, many of them, are not 
concerned. 

If they want to equalize this thing, they could begin to equalize the 
application of antitrust thinking so that a small-business man can 
buy merchandise like a big one. In fact, we cover that point later. 

Danger No. 6. This bill makes it lawful for the manufacturer to 
establish different price schedules which we have considered. 

Now, in California they have the problem of zone pricing where 
liquor manufacturers will price their product at different prices in the 
State according to zones for whatever purpose they desire. This 
makes it possible and this is something that is happening right in the 
United States now—the big manufacturers, many of them do not 
protect the retailers. ; 

In fact, when they are going to change a model or reduce a price, 
they put on a big campaign to unload it and then they make a decision 
in the fair trade States this is a new retail price. “We cut it 20 per- 
cent” and the retailers and the wholesalers and the distributors who 
have this manufacturer’s merchandise have a problem of reducing 
inventory without a loss. That happens every year. Manufacturers 
who do not protect the retailers—well, now, you say the retailers can 
quit but that is not true. When a manufacturer spends a good part 
of the $11 billion that is spent in the United States he removes his 
product from competition. He gets it toa point of consumer demand 
that there is no product that competes with it for practical purposes. 

Now, theoretically, yes, but for practical purposes right now, 
“mycin” drugs are selling in the United States wholesale at $30.66, 
when 2 or 3 manufacturers have 90 percent of the business and a manu- 
facturer who has 1 percent of the business also has $30.66 on it, that is 
the wholesale fair-trade price. 

We say $22 for it, but we do not agree they have a right to charge us 
that wholesale price on some of those “mycin” drugs. That is one of 
thousands and thousands of cases where free and open competition of 
products does not exist as a practical measure; theoretically, yes. 

Now, under this bill the manufacturer could load you up with $10,- 
000 worth of merchandise and then give you a notice through the mail 
that it is selling at half price and he does not have to adjust your inven- 
tory cost or anything, and you cannot do anything about it if it is a 
national brand that the consumers want. 

So, not only is he selling this and putting us in a position that we 
cannot buy his brand and his trademark, but he is keeping the right 
to cost us money when he gets ready to change this. He can send us 
a notice and drop the price in half, with no inventory protection at all. 

Now, the danger 7 of this bill is, in fact, the unrestrained damage 
suits against wholesalers and retailers by manufacturers, competitors, 
oranyone. This billis powerful. Whether it is theoretically applied, 
or practically, and I am talking on a practical point on these features, 
because I have been in Federal court myself and I know what the Fed- 
eral courts, as a general rule, how they interpret some of these points 
we are going to discuss. 

Now, the unrestrained damage suits against wholesalers and re- 
tailers by manufacturers, anyone, and competitors puts anyone who 
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does not line up with this horizontal price fixing, wholesale and retail, 
in position of being bankrupt because under this bill you have to sel] 
one item below the price that you have got in the mail, and you have 
violated this, and those people who sue you do not have to show one 
penny’s loss, which is a violation of everything we know in connection 
with damage suits. 

Now, the danger 7 is that the manufacturer, too, in a State, in 
Louisiana, he does not have to go into the State court and prosecute 
me for violating his retail price. He can go immediately into Federal 
court, without any consideration of the State courts, as a practical 
matter, because the Federal courts have accepted as prima facie eyvi- 
dence that any trademark is worth $3,000. 

Therefore, jurisdiction in Federal court is automatic. 

Now, the Federal courts, too, as a matter of record, have shown 
that when a manufacturer makes that claim an injunction is almost 
automatic. So, if that is true, then under this bill a manufacturer 
can come into Federal court, then immediately, when an injunction 
is issued, everybody can come in. 

In my town, 80 retail competitors could sue me without any danger 
of losing a penny because they are guaranteed their lawyers’ fees and 
the court costs, whether they show one penny’s loss as a result of that 
act. Now 

Senator Brstz. Would you mind an interruption ? 

Mr. Fort. No. 

Senator Bree. Counsel has a question. 

Mr. Grinstetn. On page 6 of the bill, any person suffering or rea- 
sonably anticipating damage, while he may not be suffering damage, 
has to show that he anticipates damage. 

Mr. Forr. Well, every competitor is a possible anticipation of 
damage, as a practical matter. Now, if he anticipates damage, he can 
anticipate that damage without showing any financial loss, under the 
provision of the bill. 

Mr. Grinstein. It would seem to me that he would have to show 
how he was going to be damaged. He would have to show this in 
financial terms. 

Mr. Fort. But the bill later on specifically states for just violation 
of the notice and the resale price is basis for the suit. 

Mr. Jeune. For the injunction. 

Mr. Forr. The injunction, if granted, is evidence that the Federal 
court has assumed that damage is occurring in the market; so, for 
practical purposes, everybody is damaged and expects to be damaged 
further; so, in a civil suit, under the practical application of this bill, 
it would not be any problem if a Federal-court injunction were evi- 
dence that damage could be anticipated. 

Mr. Jenxe. You are not trying to give the impression that a plain- 
tiff is going to recover damages without showing what his damages 
have been by virtue of this violation, are you? 

Mr. Fort. No; I mean to show that he has liberty to sue without 
risking one penny. 

Mr. Jeux. For injunctive relief. If he should be unsuccessful, you 
are not trying to say that the plaintiff would recover costs and reason- 
able attorney’s fees, are you? 

Mr. Fort. After the Federal-court injunction, the bill states that 
anyone-— 
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Mr. Jeune. I agree that once the injunction—— 
Mr. Forr. A manufacturer 
Senator Brste. Let us take one at a time. 

Mr. Jeuve. Once the injunction is granted, Mr. Fort, it is true the 
pill does provide the cost of the suit, as well as a reasonable attor- 
ney’s fees, will be granted to the plaintiff, but he has to prove his 
case. The burden is upon him to prove that the act is being violated 
before there is any award of costs or of attorney’s fees. This is not 
too important a point. 

Mr. Forr. For me, it is; I beg your pardon. 

Mr. Jenie. I wanted to make the record straight. 

Senator Brstz. Do you understand the question, Mr. Fort? 

Mr. Forr. Yes; I understand the question. 

Senator Brste. What is your answer to the question ? 

Mr. Forr. This is on page 6 of the bill, paragraph 6. May I read 
the paragraph; is there time for that ? 

Any person suffering or reasonably anticipating damage by reason of anything 
forbidden in paragraph 5— 
which means one sale below that price as far as the extreme is 
concerned— 





can sue in any State or Federal court of competent jurisdiction without respect 
to the amount in controversy and shall be entitled to recover the amount of dam- 
ages sustained, plus the cost of suit, including a reasonable attorney’s fee and 
to obtain injunctive relief and recover such costs and fee, whether or not specific 
monetary damages are established. 

Senator Brste. You are resting your answer on “whether or not spe- 
cific monetary damages are established”; is that the point you are 
making ? 

Mr. Fort. Yes; that is one point. The other point is the expense 
of defending suits, which will not cost the people who sue anything, 
would make it possible for retail competitors to act against one retailer 
for anything in paragraph 5. 

Senator Brste. Mr. Jehle. 

Mr. Jeuie. But, Mr. Fort, in order for the plaintiff to recover 
monetary damages, he must prove the damages. 

Mr. Forr. We are talking about the persecution of the retailer, not 
the payment of damages; the persecution of retailer. 

Mr. JEHLE. That isa rather infelicitous choice of terms. You really 
mean the prosecution. 

Mr. Forr. May I ask a question ? 

Senator Bratz. I do not want to become involved in words. I 
assumed you meant prosecution. 

Mr. Forr. No, sir; I want to correct that. The persecution will not 
be in Federal court but the persecution will be on the part of the 
wholesalers and retailers who want to persecute a wholesaler or re- 
tailer under the bill. 

Senator Brste. I agree with counsel that perhaps the choice of the 
word is not the wisest, but then I realize the intensity of your feelings. 
I would deal with it as though it were prosecution. Are we clear on 
the answer that you are making to counsel’s question? Are you clear 
on his answer at this stage? 

Mr. JeHir. Yes, Senator. 
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Senator Bratz. You may proceed. I do not want to get bogged 
down in the legalistic phase of how this is going to work if it becomes 
law. I would rather have you present your case. I do not want to 
cut you off in time, but your time is running short. 

Mr. Fort. I realize that. 

Senator Brste. So, if we could move along—— 

Mr. Forr. My reason for bringing this particular thing up is the 
experience of this business which I represent. We have been through 
this exactly as it occurs where 80 retailers plus the manufacturers 
proceeded against us in Federal court. No willful intent, apparently, 
need be shown; manufacturers and competitors are not faced with the 
cost, if a violation of paragraph 5 is resultant. Now the free and 
open competition which is the basis for the Miller-Tydings bill, the 
basis for the McGuire bill, and the basis for this bill, in that it does 
not interfere with the Antitrust Act because it is in free and open 
competition with articles of a general class produced by others. Asa 
practical standpoint, that does not operate in the market to protect 
the consumer. 

For example, on prescriptions, it is impossible to apply the prescrip. 
tion price to this free and open competition since in many cases the 
doctor prescribes a trademark or a brand, and if it is fair traded, or 
if you are given a notice under this bill you have to charge at least a 
certain retail price. Now the courts themselves have destroyed free 
and open competition provision. It is nota guaranty to maintain com- 
petition or protect the consumer. The courts have upheld manufac- 
turers’ right to fix the price, fair trade a product, even though it was 
patented, even though it was copyrighted, and the process obviously 
of copyrighting and patenting indicates no competition, so then the 
Congress in establishing this policy has to be concerned with how it 
operates, 

In this case if court decisions have shown that patented and copy- 
righted products are in free and open competition, then the consumer 
cannot be protected under the provisions of this bill. That research is 
recorded in the Harvard Law Review, 1955, in a study of fair trade. 
Now in the price-fixing fair trade history since 1931 discloses that only 
in one case have the courts held that a product was not in free and 
open competition, and that involved Kodak, in one case regardless of 
how the consumer demand got to a point that may be 98 percent of 
the market demanded that product it was still in free and open com- 
petition. 

Now, danger 9, it is lawful in this bill for wholesalers and retailers 
to cooperate with a manufacturer to enforce a fixed price. Of course, 
that is horizontal price fixing, and it will spread to all levels of distri- 
bution since the manufacturer has already set the price for the whole- 
salers and the retailers in that State, and as far as a practical matter 
is concerned, it is in restraint of trade, and it is a dangerous precedent 
for Congress to set for 10 percent of the retailers of the country, who 
are now selling more and making more money than before. If Federal 
price fixing with its affiliations is inevitable, that is if the Congress 
should see fit to do it, there are many businessmen who join me in say- 
ing that I would rather have a system like NIRA, in which the Gov- 
ernment fixed the prices and the bureau that fixed the prices was sub- 
ject to the people as their representatives, because it is not the system 
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that operates when a manufacturer fixes a price and determines his 
advertising budget. 

Now just briefly I will mention these things, which as a small-busi- 
ness man, I would like to suggest as helping small business and some- 
thing that would not penalize the consumer or raise the retail price. 

Of course, everybody wants a tax cut, but if you give a mom-and- 
pop store or a small business an opportunity to have some net profit 
tax free, small business will be strengthened, there will be many em- 
ployers who will lose a lot of employees who want to go into business 
for themselves, and it will help equalize the disadvantages in distribu- 
tion which fixing a retail price will not correct. Now the Small Busi- 
ness Administration, as I understand it now, rates of small business 
are a million dollars in sales or less, and, of course, my recommenda- 
tion is that it should be changed to a point beginning at forty or fifty 
thousand dollars, the volume of many mom-and-pop stores who make 
up the large number of retailers and who cannot buy in volume, who 
cannot do these other things that they need to do to compete. 

Now I think another thing the manufacturers should be foreed—if 
they are controlled by antitrust laws and price differentiation and 
things of that kind, they should be forced to sell to individuals es- 
pecially in cases where they refuse to sell to maintain a stipulated 
wholesale or retail price. Congress, too, could pass legislation to en- 
courage manufacturers to sell direct to small retailers who do not buy 
direct now, many of them, who cannot buy direct, because the manu- 
facturer now has the right to discriminate against anybody and choose 
his own customer, regardless of what the reason is, and eliminate com- 
petition in a retail or wholesale situation by eliminating new com- 
petitors who can buy direct. I think that this problem for small busi- 
ness would justify creation of a special division in the Department of 
Justice which would prosecute these violations and that would be their 
responsibility because our complaint was it took a year doing it, I 
know they did the best they could for our complaint at the Department 
of Justice, under an antitrust violation to get to the Federal grand 
jury, and small-business men need prompt, immediate help when they 
are under a condition of that kind; and, of course, this is no reflection 
on the investigative agents involving the other antitrust philosophy 
and type legislation but there are only a few agents, and of course I re- 
spect the FBI. I believe if the FBI had the authority with the ac- 
countants which they have and many more of them to get the facts for 
this special investigation, small business could be helped. Now small- 
business men should be informed of what their rights are. Many of 
them do not know when they are being victimized as to things the Fed- 
eral statutes already cover. The Federal Government could recom- 
mend to them what rights they already have under those laws we al- 
ready have. 

Of course, my opposition is based on my experience and what I have 
learned applying the experience of operating a store. We have made 
a pledge to our customers to fight this type of legislation in the courts. 
We are for anything that will help small business without penalizing 
the consumer and raising prices. I would like to close and say that 
the officers, management, and customers of this company, Foodtown 
Ethical Pharmacies are in agreement that fixing the retail price is 
bad for the small-business man and the consumer. I would like very 
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much to express my appreciation to the chairman and the committee 
for your patience and understanding and for giving a small-business 
man this much time. 

Senator Brie. Thank you very much, Mr. Fort. Possibly counsel 
might have some questions. 

Mr. Jeune. No. 

Mr. Grinstetn. No questions. 

Senator Birnie. We appreciate your attendance. Our next witness 
is Dean Griffin, department of economics, ee of Michigan, 
Dean Griffin, we are happy to have you with us. I believe you havea 
prepared statement. 


STATEMENT OF CLARE E. GRIFFIN, DEPARTMENT OF ECONOMICS, 
UNIVERSITY OF MICHIGAN 


Mr. Grirrin. I have. It is relatively short and I hope I can pro- 
ceed to present it. 

Senator Brie. You may proceed in any manner that you desire. _ It 
will be understood that your statement will be incorporated in full in 
the record. In the interests of time you might desire to just highlight 
your statement, however, I do not want to cut you off. Take all of the 
time you want. 

Mr. Grirrin. May I ask, please, in that connection that the testi- 
mony of Prof. Fritz Machlup, of Johns Hopkins University, before 
the Senate Select Committee on Small Business on June 24 be in- 
corporated in the record as part of my own testimony. I request 
that because it would avoid certain repetition. I think you havea 
copy. 

Senator Brete. I am advised that we do have a copy of that testi- 
mony before the Small Business Committee. I think the request is 
a fair one. I think that his testimony that was heard can be made 
a part of the record at the end of your statement. 

Mr. Grirrin. Thank you, sir. 

Senator Brete. That will be the order. 

Mr. Grirrin. I welcome this opportunity to appear before your 
committee to discuss this bill which is designed to establish more 
firmly the principle known as resale price maintenance. I shall say 
that I will be discussing this largely on the basis of broad principles. 
I have listened to the testimony of the previous witness with great 
interest. He is presenting it from the practical point of view of a 
small-business man and I am approaching it from the general point of 
view as an economist. 

I appear before you as an academic economist. I believe that the 
views which I shall express are generally accepted by the great ma- 
jority of academic economists of the country. 

Senator Biste. On that point, how do you arrive at such a con- 
clusion ? 

Mr. Grirrtx. Simply from conversation with them and from their 
writings and from my knowledge and acquaintance with the econo- 
mists of the country. Also the fact, incidentally, that the Attorney 
General’s Committee of Study for Antitrust Problems included a 
considerable number of economists and the condemnation principle 
of resale price maintenance was practically unanimous. 
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Senator Brstz. What is an academic economist? Is that a pro- 
fessor who teaches economics in a university ¢ 

Mr. Grirrin. Yes. The members of my profession have often 
been criticized for inability to reach an agreement. Indeed you 
may have heard the wisecrack that “if the economists of the country 
were laid end to end, they would not reach a conclusion.” This is a 
sight exaggeration, "for almost unanimously the economists of the 
country are agreed on the desirability of trade and in objecting to 
restraints placed upon it, whether between parts of the country or 
between countries of the world. They are also agreed on a specific 
aspect of this desirability of freedom of trade, namely, that price 
fixing either by Government, and even more by individuals or groups 
of individuals, is undesirable, and specifically they are very pre- 
ponderantly opposed to restraints of any form upon price compe- 
tition. 

It is important, I think, that on an issue of this kind the views of 
economists should be heard ; for in this case, as in so many others, 
the articulate groups in the country are generally those who have 

rsonal business interests. The consumers of the country—who in- 
clude practically everyone—have a vital interest, but since it is so dif- 
fused there is danger that in being everybody’s business, it becomes 
in effect nobody’s business. My longtime interest in the question of 
resale price maintenance, extending at least 25 years, has been in- 
spired by the interest of consumers, for their interest is the end and 
final objective of any good economic system. 

Public welfare, which Senator ‘Thurmond referred to this morning, 
is pretty much the same as the welfare of the consumers. Production 
and distribution in an economic system are only means to this ultimate 
end. I oppose this bill primarily because it legalizes restraint of trade. 
This is legal language for saying that it makes it lawful to restrict 
competition. On this broad ground it is not an exaggeration to say 
that the principle of resale pr ice maintenance strikes at the basis of 
our free-enterprise system. Since this is a very sweeping statement, 
Iwish to suggest a few reasons for it. 

We in this ountry regard competition as the chief regulator and the 
very heart of our system. It provides the necessary stimulus for seek- 
ing out better methods for cost reduction, both for goods and for 
services. It is true that even under a system of legalized monopoly 
there would be some stimulus to cost reduction, but under such a sys- 
tem there would be little pressure to bring the benefits of this cost 
reduction to consumers. Competition, as I conceive it, consists of 
rivalry between people to serve other people well. This service pro- 
vided by competition appears in many forms. In any kind of an eco- 
nomic system it is necessary to determine who should be able to use the 
economic resources to perform desired functions. It is obviously desir- 
able that this task should be assigned to those who can best perform it. 
These persons themselves cannot be the sole judges. One way of 
answering this basic question would be for Government to allocate 
resources and determine who should use them. This would be thor- 
oughgoing socialism. Our alternative, and I believe the only feasible 
alternative, is to rely upon the free working of a profit-and-loss 
system, and I would underline the loss as well as the profit. 
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Under it those who can make profit and avoid loss will survive and 
thus the basic problem is solved without the intervention of Govern. 
ment power. In short, then, we in the American system rely upon 
this force of competition to provide the necessary discipline that must 
exist in any society in which the well-being of all of us depends upon 
the efforts of all others. In the absence of this kind of discipline, I am 
convinced that some other kind would have to be substituted. And 
the chief reason that in the United States businessmen generally are 
relatively free to conduct their affairs in their own way and without 
the control of Government forces is the fact that in general this com- 
petitive discipline does exist. 

Moreover, if we inquire what is the reason for the fact that the 
United States has the highest level of productivity and economic well- 
being in the world, I would put first of all the fact that men and 
resources devoted to production have been selected by the free forces 
of competition in the effort to make profits and avoid losses. This 
major force obviously cannot work if agreements and other restraints 
are placed upon this competitive structure. 

The principle of free competition is expressed in our Sherman Act, 
Clayton Act, and in other antitrust laws. While it is true that indi- 
vidual businessmen may chafe at the limitations on their ability to 
avoid competition which these acts impose, I think it is greatly to their 
credit that they still recognize the fundamental w isdom of these laws. 
] have personally made it a point over many years to ask businessmen 
who at times are quite critical of the administration of these laws if 
they would favor their repeal. I can testify that I have yet to find 
one responsible businessman in this country who would answer that 
question in the affirmative. I am sure that such a unanimous endorse- 
ment of the basic principle would not be found in any other country 
in the world. 

The principle of resale price maintenance as expressed in this bill 
and in earlier ones is, I think, clearly in violation of this principle. 
If it did not restrain trade there would be no necessity of such laws, 
They are designed as very special exceptions to section 1 of the Sher- 
man Act which prohibits agreements in restraint of trade. I do not 
need to tell you that the history of judicial interpretation of the Sher- 
man Act has been long and involved. There are many points of dis- 
agreement even yet, but there is one proposition which seems firmly 
estab lished and almost universally accepted, namely, that agreements 
on price constitute a clear v iolation of the act, both as to letter and to 
spirit. Such agreements are known as per se violations and as such 
are not subject to exceptions under the so-called rule of reason or on 
other grounds. The effect of the proposed bill is to eliminate compe- 
tition on price between wholesalers and retailers. I do not mean 
wholesalers against retailers, but between wholesalers and between 
retailers. 

Senator Brerx. Horizontally ? 

Mr. Grirrin. Yes. It does this even more effective ly, as I hope to 
show, than would outright agreement among competitors. 

This bill, therefore, I regard as a serious emasc ulation of the Sher- 
man Act, an act which is peculiarly an American law in the sense that 
it expresses the acepted customs and mores of the American people, 
and in the sense that no other country in the world has been willing to 
go quite so far in asserting unequivocally the principle of competition. 





FAIR TRADE 57 


(But I may add parenthetically that the one country which has 
adopted an antimonopoly policy most closely following our own is 
the country which has made the greatest advance in productivity since 
the war, that is West Germany. ) No one, I think would dare to pro- 
pose to repeal this basic law nor would he seriously contemplate the 
possibility of succeeding in such a proposal. 

The merit of competition as a principle is indeed recognized in this 
pill in the requirement that the manufacturers or wholesalers who wish 
to avail themselves of the privilege granted must themselves be in 
competition. But the fact is that distribution is just as important 
as manufacturing and it is hard to see why if it is so important that 
competition be preserved in production it should not also be preserved 
indistribution. Indeed, longtime trends in the United States indicate 
that distribution is becoming an ever more important part of our 
economy ; this is indicated by the fact that the number of people en- 
gaged in distribution is increasing more rapidly than those engaged in 
production. When you remove “wholesaling and retailing from the 
area of price competition, you are not striking at a minor part of our 
economic system but at one ‘of the most important parts. 

Asa result of this general acceptance of the principle of competition, 
I think no one would propose in general terms that firms A and B and 
(, doing business in the same line of trade, should be allowed to agree 
on the price which they will charge. Such a proposal would stand 
little chance of being accepted, and this fact was presumably recog- 
nized years ago when retailers desired to limit competition between A 
and B and C. In view of the general opposition which could be an- 
ticipated, this led to seeking an indirect way to accomplish the same 
result. If A and B and C cannot agree among themselves on a price, 
it must have occurred to elias that the same result could be attained 
if X (a manufacturer or wholesaler) could impose a uniform price 
onA and Band C. Thus the troublesome price competition could be 
eliminated. 

I assert that the principal merit of this and other resale price 
maintenance bills has been subterfuge. What should retailers who 
wish to restrain price competition not come forward and ask for 
permission to make agreements¢ One reason is that they know very 
well that the public would not stand for it, and so an indirect ap- 
proach was chosen. Moreover, it must have occurred to the pioneers 
m so-called fair trade that this indirect limitation was superior to 
an agreement among retailers because, using the terms of my illus- 
tration, it brought D. and E. under control whether they consented 
or not. 

I submit that it is subterfuge in another way, namely, that resale 
price maintenance laws always appear as granting power to a manu- 
facturer to control the prices on products which he has produced. 
I say this is subterfuge, for I believe it is true that the initiative for 
the establishment of such laws has not come primarily from the 
manufacturers. It is very doubtful if most manufacturers desire 
such a law. I believe that such lipservice as manufacturers have 
given to these laws and proposed bills reflects pressure from the 
retailers. This bill and others of its kind stand condemned on the 
ground that they do not in a forthright way reveal the interests to 
be served, which are primarily those ‘of established retailers in cer- 
tain lines of trade. 
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Looking at the matter very broadly, as I think we should in con. 
sidering a bill of this importance, I think we can recognize four 

ositions which the Government might take as to the price system 
in this country. First, there is the position which we have taken, 
namely, to allow businessmen at any level to charge any price they 
wish, providing they act independently and in competition. There- 
by, we believe the consumer will be protected. Second, it would be 
possible for the Government to permit agreements as is done in some 
other countries, specifically Britain. 

Third, to force sellers to charge some price specified by private 
ersons without their consent. Fourth, a conceivable policy would 
e for the Government itself to specify the prices. If this last were 

adopted, quite obviously any resemblance to a free-enterprise price 
system would disappear. I suggest that the possibility of coming to 
this last alternative should not be brushed aside on the ground that 
“it can’t happen here,” for the adoption of the second alternative of 
permitting agreements in restraint of trade, and even more impor- 
tant, the third alternative of permitting one businessman to fix prices 
legally binding on others, creates a strong pressure to move to the 
fourth, which is Government price fixing. 

Cannot American businessmen see that they can escape Govern- 
ment price fixing only by accepting the discipline of the free market! 
If any individual is to have the arbitrary power, that individual must 
be an agent of the Government. I have devoted myself in my many 
years of teaching to a defense of the freedom of American business- 
men to conduct their affairs in their own way. This, however, is 
always on the assumption that their power to act arbitrarily is effee- 
tively checked by competition. I am opposed to arbitrary power 
anyplace, but if it is to exist I think the American people would 
prefer that it be exercised by Government rather than by private 

arties. I have already heard in discussions of this very bill—this 

is informal discussions by people interested, but I have heard in these 
discussions the suggestion that if the manufacturer of a branded 
product is to be given the power to specify the price, then the Federal 
Trade Commission should have the power to review that price to 
determine whether or not it is reasonable. It is a very short step, 
gentlemen, from Government reviewing the reasonableness of a price 
to Government fixing the price. 

My objections have been based on very broad grounds. You, as 
practical men, might very well raise the question: If resale price 
maintenance leads to these dire consequences, why then have they not 
been realized in the several years during which such laws have been in 
existence? I think the answer to that question is that most manu- 
facturers and wholesalers have not chosen to exercise the power which 

yas granted to them. Indeed, as you know, it has been used only in 
quite limited trade areas. I submit, however, that it is a very poor 
justification for a law of the United States that it has not had disas- 
trous consequences merely because people have not chosen to use the 
power which the law granted them. 

Senator Brie. I assume, Dean, that the position you are taking 
insofar as the proposed Federal legislation is concerned, would apply 
also to the position you are taking insofar as State fair trade laws are 
concerned ? 

Mr. Grirrin. Yes, I am talking here about the general provision of 
resale price maintenance. 
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Senator Bratz. Thus, that which applies to the Federal Government 
preempting the field, would likewise apply to a State within the bound- 
aries of a State ? 

Mr. Grirrin. That is correct. 

Senator Bratz. What is the situation in the State of Michigan inso- 
far as fair t ade law ? 

Mr. Grirrin. I believe the law, or one part of it, has been declared 
unconstitutional ; that is the nonsigner clause. 

Senator Brstz. Thank you. 

Mr. Grirrin. I regard this bill as a direct assault on the interests 
of the consumer and it is his interests that I am here to protect. With 
most branded goods, the wholesale and retail margins are a large part 
of the consumer dollars, in some cases as much as one-half of it. 
According to testimony this morning sometimes it is considerably more 
than half. By this bill we make it possible to eliminate competition on 
50 percent of the consumer dollar. 

In this area, as in others, sellers would be free to offer their goods on 
any basis that they desire. If some of them wish to offer the most 
complete ser vice—convenience of location and the amenities such as 
air conditioning and plush carpets that some consumers may want 
and be willing to pay for—they should be free to do that. If others 
wish to sell their products with a minimum of service and at the lowest 

sible price, they should be able to do that, and the consumer should 
oe free choice between these alternatives. In other words, what is 
needed to make a free economic society is variety and freedom of choice 
on the part of the consumer between the variety of offers made to him 
under competition. 

There have been various studies made of the effect of resale price 
maintenance on the level of prices in the trades concerned. In general, 
I believe that the average prices are increased, but really it is “not the 
average price which is most significant. The practice of resale price 
maintenance violates the prince iple of variety which I am recommend- 
ing. Even if most customers prefer to buy their products with a rich 
admixture of service and at a price justified by this service, it should 
still be the right of others to buy their products with a minimum of 
service and at a price consistent with the costs of selling in that way. 

People as individuals do not pay average prices; they pay a par- 
ticular price in a particular store and for a particular kind of service. 
If I may inject, they buy the product plus a varying lot of services, a 
bundle of goods and services, and no two bundles of goods and serv- 
ices are quite alike, and I would conclude from that that there is no 
reason why the price should be the same. A variety of offerings is the 
basis of their freedom of choice. 

Senator Brste. You heard one of the proponents of the bill testify 
this morning that in the field of 6 large chains he named, that did 
roughly $5 billion worth of business a year, that there was ‘definitely 
resale price maintenance. He used as an example Sears, Roebuck, 
Montgomery Ward, and A. & P. among others. What would be your 
comment as to the type of resale price maintenance, if that in effect is 
resale price maintenance? Is it resale price ‘maintenance, or is it not? 

Mr. Grirrin. That is not resale price maintenance, it 1s sales price 
maintenance. Sears, Roebuck owns the goods and when they sell the 

oods to somebody he is free to sell it to somebody else or throw 
it in the river if he wishes. 
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Senator Brsie. In all of their vast chain outlets they have appar. 
ently a distinct advantage pricewise because of the largeness of their 
operation; is that correct? And they indulge, as I understand it, in 
what you call private brands as opposed to national brands? 

Mr. Grirrix. On the question of an advantage, I think it is ap. 
arent there must be some advantage or they would not remain in 
usiness. It is also clear that the independent stores must have some 

advantage too or they would not be remaining in business which they 
are; I do not think however, Senator, that one could make the ob- 
servation that big business always has an advantage over small busi- 
ness. 

Senator Brste. As I understood the gist of the argument made by 
one of the proponents of the bill, unless you had some sort of main- 
tenance of resale price policy for the small-business man, he is unable 
to meet the price of those who handle goods through retail exclusive 
franchises, or chains of retail outlets, for example. 

Mr. Grirrin. I would not think that the independent retailer of 
the country is likely to be served in this competition with Sears, Roe- 
buck and Montgomery Ward and could by having the manufacturer 
maintain a higher price than this independent retailer might want to 
put on the product himself. 

How is he helped by rules to the effect that he cannot reduce his 
price to the Sears, Roebuck level ? 

Senator Brste. You can look rather the other way at the argument 
and say, if anything, it should be to his advantage to sell at what- 
ever price he wants to meet the competition. 

Mr. Grirrin. Certainly. 

Senator Bratz. That is to meet the competition of a private brand, 
is that correct ? 

Mr. GrirFin. Yes, I would say so. 

Senator Brste. Thank you. 

Mr. Grirrin. There are often circumstances in which the business- 
men in one line of trade feel that competition in that line is stronger 
than they would like. I think that is an understatement. Somebody 
has said competitors never do like competition, but I submit that the 
number of competitors in a free system is controlled by the level of 

rices and potential profits to be made. If it becomes possible, there- 
ore, to assure businessmen in any line of trade that their margin of 
rofit per unit will be protected, it is very likely that the number going 

into that line will increase, and the competition which it was hoped to 
avoid will come back in other forms; which though not so useful to 
the consumer will still be objectionable to the competitors. Is it not 
quite likely that if this occurs the same businessmen now asking for 
this bill will be before your committee a few years from now asking 
for limitations on the number who can come into their trade? 

Do not brush this aside as unlikely, for it already exists in a num- 
ber of other countries in the form of a necessary government. license 
of “convenience and necessity,” which is merely a slightly concealed 


way by which the people established in a trade limit the number of 
their competitors. 

The point is that the essence of this competition which people do 
not like is that there are too many people in here trying to sell goods. 


aon? 


Con wt ot 
















FAIR TRADE 61 






If you try to make it more comfortable for the people who are in, 

= going to have more people in, and you are back to the same old 
roblem. 

: Senator Bratz. Have you made any observation as to the effect of 

the repeal of various State fair-trade laws? Has it resulted in an 

increased number of bankruptcies in smal] businesses, retail drug- 

stores, retail hardware stores 4 

Mr. Grirrin. I have not made any study of it. I would very much 
doubt it, but I must say I have not made a statistical study of it. 

Senator Bree. I understood the statement made this morning to 
say that, as State fair-trade laws were abrogated by court decision, the 
small-business man in the States involved had a more difficult time 
staying in business and many of them went to the wall. 

Mr. Grirrin. I could well believe that some of them might have had 
more difficulty; but, on the other hand, there are some small-business 
men who exist on the basis of price cutting; as I hope to point out in a 
minute here, this price cutting is not a characteristic only of big 
business concerns; it is also of small business concerns. 

Senator Brste. Fine. Thank you. You may proceed. 

Mr. Grirrin. So far I have dealt with the principles of resale price 
maintenance in general, treating this bill as only one form of it, but 
there are certain features of this particular bill which I find especially 
objectionable, 

irst, it represents an extension of Federal control and an invasion 
of what I had regarded as the proper function of the States. The 
previous laws have simply permitted States to pass resale price main- 
tenance laws of their own. 

This one imposes such a law on a Federal basis. The trend toward 
Federal control of our economic system should, I think, be checked 
and such control] be kept at a minimum. 

The second specific objection which I see to this bill is that it permits 
one concern to fix the prices which shall be charged by its competitors. 
I refer to the provision that a seller (legally defined here to be a 
“proprietor”) who is himself engaged in the retail sale of his product 
mey specify the price which other retailers, who have bought and paid 
for the product, must charge. Stated thus in general but, I think, 
in accurate terms, it is difficult to conceive a more flagrant infringe- 
ment on the private property rights of free American businessmen, 

I referred before to subterfuge, which may be a strong word, and 
if you feel it is too strong, I apologize, but I referred to subterfuge 
which is involved in this and other bills of its kind, and one of the 
most serious ones is the effort to make it appear that this is a protection 
of the small] against the big. This is only superficially and occasionally 
true. The price cutter may be small or he may be big. 

That, I think, is not the essence of the question. It is rather an effort 
to protect the established against the newcomer. This is one of the 
greatest dangers that confronts democracy, and it was the basis of the 
predictions on the part of foreign political philosophers, for example, 
Lord Macaulay in the 19th century, of the downfall of our system. 
According to this pessimistic view, the established concerns with their 
vested in‘erests in the preservation of a particular price structure and 
a particular way of doing business would use their power to check the 
nse of new and different kinds of business institutions. 
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Fundamentally, I think that is the basic danger of a democracy, 
This danger is particularly strong when the established ones are nu- 
merous, as was the case of the independent grocery stores and meat 
markets of 30 years ago earning the competition of chainstores, super- 
markets and other new forms of retailing. 

It must be remembered that some of the organizations which are 
now big got their start by the obvious appeal of lower prices, and I 
maintain that the srintiale of resale price maintenance now being ad- 
vanced is primarily a case of established concerns with heavy vested 
interests in established methods trying to prevent the rise of new and 
different methods. And that only superficially is it a case of com- 
petition of the small with the big. The real point is the competition of 
the new with the old. 

But it must be obvious that the essence of progress is change, that 
the new always has to fight its way against the old and established, and 
to paraphrase Abraham Lincoln, if “we place unnatural loads upon 
the shoulders of the newcomers and place unnatural barriers in their 
way,” we must expect that progress will be seriously checked. But 
progress is the key to prosperity and even to survival in this present 
day. 

We must remember that Russia’s rate of economic advance has been 
substantially greater than ours in recent years. It would therefore be 
fatal, I believe, not only for the prosperity and purchasing power of 
the common people of this country, but for our very surv vival if we 
were to move further in the direction of this law and others which are 
designed to make a more comfortable existence for the established 
concerns and to place additional and artificial handicaps on the new 
and adventurous ones. 

We all can sympathize with concerns which find difficulty in hold- 
ing their own in the competitive race, but I think we must remember 
that progress always has two sides. These two aspects are the crea- 
tion of the new and the destruction of the old. 

As Professor Schumpeter has said, progress is a process of “ete- 
ative destruction.” 

If destruction is too strong a term, as I think it is in this context, 
we can at least say that the process of creating new things and new 
forms of services which benefit consumers do have the effect of in- 
creasing competition and perhaps forcing losses on the producers of 
the old “things or the suppliers of the old ‘types of services. 

If American businessmen are not willing to submit to the un- 
pleasant aspects of progress and they succe eed in getting the support 
of Government to avoid these aspects, then we w ill have to forego the 
general advantages of progress. For progress does involve change; 

creation does involve destruction; and the nature and reasonable 
people of this country had better realize these simple facts. 

This broad issue is involved in this bill. You cannot protect the 
vested interests which wholesalers and retailers have in their existing 
ways and existing price structures and at the same time enjoy the 
fruits of progress in this important field of distribution. 

Senator Brete. Thank you very much, Dean Griffin. 

(Written testimony of Fritz Machlup is as follows :) 
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TesTIMONY OF Fritz MACHLUP, PROFESSOR OF POLITICAL ECONOMY, THE JOHNS 
HoPpKINS UNIVERSITY 


If one wants a strong defense of so-called fair-trade protection—resale price 
maintenance—on economic grounds, one must not turn to an honest economist. 
If such an economist is asked whether price fixing in retail trade is in the 
national interest, not just in the interest of special groups in the economy, he 
has only one answer: “No, it is not in the national interest.” If he has to 
explain why so many legislatures in almost all countries have seen fit to 
pass legislation for retailers’ protection from price competition, he will have 
to point to two political factors—that retailers are an organized pressure group 
commanding many votes, and that the argument for fair-trade legislation can 
easily be put so that someone untrained in economics is persuaded, or at least 
able to acquiesce. 

SPECIAL INTEREST GROUPS 


In this respect, protection from retailers’ competition, through restrictions on 
price reductions, is much alike to protection from foreign competition, through 
import restrictions. Save in a few, exceptional circumstances, protection of 
domestic producers against imports cannot be honestly defended as being in 
the interest of the national economy; but since such protection is demanded 
by politically strong and vocal groups pressing their special interests, and 
since those untrained in economics can easily be persuaded by arguments which 
are fallacious but sound plausible, the legislatures of almost all countries in 
the world have passed tariff laws and other trade restrictions to protect do- 
mestic producers from competition by foreign producers. If you poll all 
economists, or those whose special field is international trade, you will find 
them overwhelmingly opposed to higher tariff and quota protection. A poll 
of economists on retailers’ protection through fair-trade laws would likewise 
show an overwhelming majority in opposition to any such program. This com- 
mittee could easily make such a poll by sending a short questionnaire to all 
members of the American Economic Association whose field is “Industrial 
Organization and Market Structure.” I would expect the result to be at least 
9 out of 10 in favor of repealing our fair-trade legislation and restoring price 
competition to all sectors of the market. 

The special interest group for which this kind of legislation is urged is much 
smaller than it is widely believed to be. For by no means all the retail trade, 
let alone all trade, is affected by fair-trade protection. According to a report 
of this committee, made in July 1956, 71 percent of a significant sample of 
retailers have 10 percent or less of their business in fair-traded goods. Almost 
a third of all retailers carry no such goods at all. Only 10 percent of all re- 
tailers have more than one-half of their business in fair-traded goods. In 
short, what we have here is a small special interest group getting a favor at 
the expense of 175 million consumers. 

Now if this merely meant that you take some money from the consumers and 
give it to the retailers as an extra profit, if it were only a transfer of income 
from the American people to the group of retailers which you love better than 
the rest of the population of this country, I could say nothing as an economist. 
As a citizen I could complain about such favoritism ; I could squawk about your 
scheme of taking money out of my pocket and of the pockets of all the workers, 
governinent employees, schoolteachers, and all the rest, in order to give a bonus 
toa small group of favored retailers. But as an economist I have to be neutral— 
as long as your scheme does not reduce the total efficiency of the economy, does 
not hold down real national income, and retard the economic growth of the 
Nation. Price fixing does exactly that. And it thus costs the American people a 
lot more than it benefits the few sellers of branded goods protected from com- 
petition under the price-fixing umbrella. 


COMPETITION AMONG RETAILERS AND AMONG MANUFACTURERS 


I do not have to point out here what every Member of Congress has been 
saying hundreds of times, that restriction of competition reduces economic 
eficiency, and that we are dedicated to the maintenance of a competitive free- 
enterprise economy. Some people say that competition among retailers is not 
80 important, provided there is vigorous competition among manufacturers. 
This is wrong on two counts. First, price competition in retail distribution can 
be very important as a spur to efficiency and a check to inefficiency within the 
field of distribution, quite apart from the presence or absence of competition 
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among the producers. Secondly, the reduction of price competition among 
retailers results in a reduction of price competition among the producers of 
the goods concerned. This is probably the chief reason why some manufacturers 
are so anxious to help the retailers to maintain a fair-trade program. 

You will want me to present supporting arguments for these two statements, 
The first can best be understood by imagining for a moment—what fortunately 
is contrary to fact—that all consumers goods were fair traded. How could re 
tailers compete, if their freedom of charging lower prices is taken away? The 
only ways in which they could try to get bigger shares of the business would 
be through luxury service, fancy store decoration, air conditioning, more green 
Stamps, better-looking sales girls, free delivery, charge accounts with longer 
credit. In other words, instead of giving the consumer lower prices and thus 
enabling him to buy more goods, productive resources are being used to give the 
consumer luxuries which he does not really want and would gladly exchange 
for what they cost. Moreover, since the fixed retail prices allow a comfortable 
margin for the least efficient of the retailers, the most important function of 
competition—to eliminate inefficiency—is cut out of the system. 

The second statement, concerning the effect of resale price maintenance upon 
competition among producers, shows why fair-trade legislation is the most 
absurd inconsistency in our whole antitrust program. If retailers were to fix 
prices among themselves, that would be unlawful restraint of trade. If mannu- 
facturers were to fix prices among themselves, that would be unlawful restraint 
of trade. But if both manufacturers’ and retailers’ prices are fixed at the same 
time through fair-trade price lists, this is perfectly lawful under the fair-trade 
laws. 

Naive laymen sometimes believe that price fixing is done by a group of people 
actually meeting and debating and agreeing on the prices they will charge. 
In actual fact it is much simpler; all that is necessary is that a manufacturer 
publishes a list and makes people understand that he will not soon reduce his 
prices below the list. Then all the other manufacturers can do likewise. But, 
if they sell to retailers who are in price competition with each other, the manu- 
facturers’ lists cannot be maintained very long; some of the manufacturers will 
find it expedient to lower their prices. Others will follow suit, and the con- 
sumers will get more goods for their money. 

However, if the retailers are compelled by law to stick to the list prices, then 
the manufacturers can maintain their lists. The result is a more effectively 
eartelized economy, where high prices all around protect the least efficient and 
least industrious. The antitrust laws forbidding restraint of trade are made a 
shambles because the Government undertakes to restrain trade by helping the 
cartelists to police the fixed prices. The irony of it all is that the supporters of 
this scheme pose as high-minded believers in a competitive free-enterprise econ- 
omy, although no one dealing with fair-traded goods is to be left free to be 
enterprising and to compete for business by passing on to consumers the econ- 
omies of his greater efficiency. 


FREEDOM TO CHANGE PRICES 


Perhaps I may add at this point that my opposition to fair-trade-price policing 
is based not only on economic principles—efficiency and economy—but also on 
the moral principle of individual freedom. I consider it an outrage that—in 
peacetime, in an otherwise competitive field—a seller should be prohibited from 
deciding and asking the price at which he is willing to sell. In the case of public 
utilities—natural monopolies—we have accepted systems of price regulation in 
order to prevent monopolists from charging exorbitant prices. In wartime we 
have accepted systems of price control chiefly in order to prevent producers of 
civilian goods from bidding up the prices of productive resources needed for the 
production of military goods. But when neither natural monopolies nor wartime 
emergencies are involved, the abrogation of the freedom of pricing, without 
collusion, in free competition with others, should be intolerable to all defenders 
of freedom, and especially to the defenders of a free-enterprise economy. That 
this aberration of a depression period—the first fair-trade law with enforce 
ment of list prices was introduced in 1933—should have been allowed to continue 
for as long as 25 years in this country with its tradition of freedom is hard to 
understand, even when one realizes that the price-fixing interests have main- 
tained a Bureau of Education on Fair Trade to reeducate the public to accept 
coercive pricing. 
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THE THREE ARGUMENTS 


Three arguments have been used in support of the ‘fair trade’ system of 
fixing and policing the retail prices of branded or trademarked goods. 

Argument 1: The practice of using “loss leaders” is an unfair method of 
competition, which should be prohibited. 

Argument 2: The practice of selling branded or trademarked goods below the 
list prices suggested by the manufacturer or wholesaler reduces the property 
yalue of his trade name or trademark, which should be prevented. 

Argument 3: The practice of selling at prices which do not include a fair 
profit margin for the retailer is predatory competition, leading to the extermina- 
tion of small business. 

Do these three arguments have a firm basis of both factual evidence and 
economic reason? 

THE LOSS-LEADER PRACTICE 


The loss-leader practice must be examined for its effects upon (a@) the con- 
sumer, (0) the small retailer, and (c) the owner of the trade name or mark. 

(a) The assertion that consumers are injured by this practice because they 
are “lured” by it to purchase from the same store overpriced or inferior goods 
lacks any evidence. Of course, the store which offers a bargain does so in the 
hope that people will buy other things besides; but no one has proved (i) that 
the “loss leader” really costs the store more than what it is sold for, (ii) that 
most stores offering such bargains really try to palm off overpriced or inferior 
goods on their customers, and (iii) that many customers are so careless or dumb 
as to be switched to inferior goods or to be talked into paying excessive prices. 
It is not our custom to send a policeman with each customer to make sure that 
he is not cheated and, moreover, there is no reason for believing that customers 
will more likely be cheated by a store that offers bargains than by one that 
spends large sums on advertising or by one that does neither and handles only a 
small volume of business. 

In most instances in which complaints about loss-leader selling have been 
checked, it was found that the stores in question had not lost at all on the 
articles offered at low prices, but merely were satisfied with smaller margins. 
It is deceptive language to speak of loss leaders in such cases. (A British 
Royal Commission stated a few years ago that the term “loss leader” was 
applied so vaguely as to make it impossible to find any basis “for reconciling 
the frequently divergent features attributed to loss-leader selling.” An even 
stronger statement on the loose use of the term by business is found in the 
Canadian “inquiry into loss-leader selling.) But, in any case, the assertion 
that the consumer is put at a disadvantage through bargain or loss-leader 
selling rests on the assumption that, as a rule, he is stupid. This assumption 
is untenable and has always been rejected by those who were responsible for 
framing our legal and economic institutions. Few people are unable to learn 
a lesson; American consumers are quite cagey and not easily fooled. As Pro- 
fessor Adelman once said, ‘“‘The supposed evils of loss-leader selling rest funda- 
mentally on the idea that the consumer is so dumb that, if he is lured into the 
store with a few low prices, and prices have been raised on other things, he 
will never know the difference.” 

(b) There is more to the point of view of the small retailers who complain 
that they lose business to the large store that attracts customers through loss- 
leader sales, and they may even find it expedient to discontinue carrying the 
article sold elsewhere at a bargain price. No doubt it must be aggravating 
to retailers to lose business to a chiseler. But is this a good reason for the 
Government to rush to their aid? 

The careful inquiry by the Canadian Restrictive Trade Practices Commis- 
sion, published in 1955, came to the conclusion that “in the course of this 
lengthy inquiry” no “serious shortcomings from the public viewpoint” had been 
shown, and that instances of real loss-leader selling had been extremely rare 
and without “any significant effect.” I am satisfied that this conclusion applies 
equally to the situation in the United States. But, just for the sake of the 
argument, let us ask whether legislative remedies would be indicated in the 
public interest if real loss-leader selling—not merely competitive price cutting— 
were frequent and effective in diverting business to those who practice it. 
Granted that small retailers may not be able to afford the cost of selling 
anything below the price at which they buy it; but similarly they cannot afford 
the expensive advertising that is done regularly by chainstores and department 
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stores, nor the free customer parking, and all the rest. But this does not 
mean that they cannot continue in business. They enjoy offsetting advantages, 
both on the cost side and on the side of customer attitudes. No one hag 
ever shown that loss-leader practices of large stores would make the difference 
between death and survival of small retailers. 

(c) If, when some stores have sold a branded or trademarked article at a 
bargain price, many retailers discontinue stocking this article or at least stop 
pushing its sale, the producer has a real grievance. How serious a grievance 
isit? The Canadian Commission answered this as follows: 

“If a manufacturer loses some dealers who are unable to adapt their handling 
of his product to a competitive market, it does not follow that his overall 
sales volume will suffer. The interest of large-volume sellers to maintain 
and increase sales volume and the widening of the market through lower 
prices will be potent factors in sustaining trade in the manufacturer's product. 
There is also the factor that dealers who wish to maintain patronage will 
find is undesirable to discontinue a line which is in strong demand by con- 
sumers, even if the margin which they can obtain is not as large as they 
previously enjoyed. No proof satisfactory to the commission was offered that 
overall sales volume had in fact suffered in any instance in Canadian business.” 

Some manufacturers may complain about the loss of orders from retailers 
irked by cutrate sales of the article, and mail fail to note at the same time 
that orders from other distributors, namely from those who are satisfied to 
work with smaller margins, have increased enough to overcompensate for the 
loss. Other manufacturers, however, have been smart enough to discover the 
connection, have realized that lower distributor’s markups are favorable to 
larger sales and, in consequence, have become cool toward fair-trade price 
policing. 

THE LOSS OF GOOD WILL 


The second argument—the need for protection of the property value of trade 
names and trademarks against the loss of goodwill as a result of price cutting 
below official list prices—appears so strong and plausible to many that they 
consider anchoring the entire fair-trade program onto the trademark law. On 
the other hand, one of the foremost trademark lawyers, Mr. Derenberg, has 
been moving in the opposite direction, stating that “the argument for ‘fair trade’ 
as a means of protection of the manufacturer’s goodwill has lost some of its 
force” with him and that he is “beginning to come to the conclusion” that the 
goodwill argument is not quite so important to the manufacturers as it has been 
alleged by the defenders of “fair trade.” 

There are two separate steps in the argument: (a) that the goodwill of a trade 
name or mark suffers when the article which they identify is sold below the 
price announced by the manufacturer, and (b) that the public interest requires 
prevention of such loss of goodwill. The first is a question of fact, the second 
a question of political philosophy. 

It would be difficult to understand why a consumer should lose confidence in 
the quality of a product when he finds that one or more retailers in their com- 
petition with other retailers sell it at a lower price. But if for me the retailer's 
profit margin is no reflection on the quality of the product, perhaps it is for 
other people; and perhaps somebody has not contented himself with introspec- 
tive reasoning and has made inquiries. The Canadian commission has done so, 
and this is what their report says in the summary chapter: 

“It was frequently represented to the commission during the hearings by 
some representatives of both manufacturers and dealers that price competition 
in the sale of a particular branded article had the effect of lessening consumer 
preference for the article and reducing purchases. In other words, it was sug- 
gested that the affording to the consumer of an opportunity to purchase a 
branded article on a competitive price basis as between dealers would lessen 
the consumer’s goodwill toward the manufacturer’s brands. The commission 
considers that the weight of the evidence in the inquiry does not support these 
representations. No positive evidence was submitted which would indicate 
that a consumer’s attitude toward a branded article became less favorable if 
he found that he could purchase it at a lower price, and in fact the evidence 
which was given as to the quantities of certain branded articles, which were 
bought in brief periods when a substantial price reduction was advertised, 
points in the opposite direction.” 

Since the question of fact is answered in the negative, the question of policy 
becomes a moot one. But I should like to stick my neck out by making the 
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provocative statement that even a serious loss of value of trademark property 
as a result of price competition should be of no public concern and would not 
eall for preventive or remedial measures in the public interest. The trade 
mark law has one ultimate objective: To protect the consumer against decep- 
tion; the protection afforded to the owner of the trademark is only instru- 
mental to the ultimate objective, in that the owner can be expected to look out 
for his own interest and to sue those who by unauthorized use of identifying 
devices deceive consumers. But where no consumer interests are jeopardized, 
the public interest does not call for action in support of the value of the in- 
dustrial property in question. Thus, resale price maintenance for the purpose 
of maintaining the value of trademark property would be objectionable in any 
case. It is doubly so, since, according to all available evidence, no real danger 
to the value of industrial property arises from price competition among retailers. 


PREDATORY COMPETITION 


Before we can examine the assertion concerning the dangers of predatory 
competition, we must know what it is; we must know when competition is 
“predatory” and when it is not. This can be known best after we call to mind 
what functions the socially useful type of competition is supposed to perform. 
In order to work well in a way that benefits society, competition should— 

(1) keep producers and distributors under constant pressure, giving them 
no chance to relax in their efforts to serve the public as well as possible; 

(2) force them thereby to be ingenious and to think of ever more efficient 
ways of producing and distributing ; 

(3) force them to be satisfied with the margin of receipts over cost that 
is just compatible with the survival of that number of firms which the best 
service to the public requires ; 

(4) force those who relax, who are not constantly improving their methods, 
and who try to charge more than is needed for an economically operated 
enterprise to survive, to go out of business and do something more useful 
instead. 

Thus, that it eliminates the least efficient or the least satisfied is one of the 
socially desirable functions of competition. In some industries it is pos- 
sible, however, for a less efficient but financially powerful firm to drive a more 
efficient but financially weak firm out of business by selling for a considerable 
time at substantial out-of-pocket losses. All the firms will lose money in the 
process, but the richest ones will survive. After the poor rivals are killed off, 
the survivors are left in monopolistic control of the market and can recoup their 
losses by gouging the consumers. This is “predatory competition”; it can exist 
only in industries where it is very difficult and very expensive to start a busi- 
hess, or to reenter once you are out. For, surely, no sane person would ever 
dream of throwing away money for years in order to kill rivals if they can come 
back into business, or others in their places, as soon as prices are raised. Retail- 
ing is typically the kind of business where entry and reentry is easy and cheap 
and, therefore predatory competition cannot exist. If some people in the retail 
trade use that term, they do so either because they do not know what it means 
or because they hope that it will make a big impression on others who are ignor- 
ant of its true meaning. 

Bven when the term “predatory” is used in a loose sense to refer to all dis- 
criminatory practices of a large firm that are seriously injuring their smaller 
competitors, there is little or no evidence that such competition has actually 
killed off many small retailers. Thus one economist, apparently annoyed by the 
horror stories circulated by fair-trade advocates, exclaimed : 

“Oceans of ink have been spilled on the supposed evils of loss-leader selling, 
local discriminatory selling, and so on. But what I am still looking for is one 
authentic example of somebody's being put out of business by the discriminating 
sharpshooting of a chainstore. I have yet to find the one example—to be able 
to offer it to my students as a museum piece.” 

This does not mean that this expert wants to deny the high mortality rate in 
retail trade. It has been general knowledge that retailing has a very high mor- 
tality rate. But it has also a very high birth rate. This is why we do not have 
to worry about the emergence of one retail-monopolist controlling a market for 
any length of time. 

If the claim that, because of the prevalence of predatory competition, small 
retailers cannot survive without fair-trade laws is taken seriously, we can easily 
look whether there is any evidence for it. Three States—Missouri, Texas, and 
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Vermont—and the District of Columbia have never had fair-trade laws. They 
surely cannot have any small retail businesses left if that claim is right; they 
must all have died off in the last 25 years. Have they? And since during the 
last years, the fair-trade laws have been invalidated or have become inoperatiye 
in some 15 other States, we should see in these States an enormous jump in the 
bankruptcy rates for retail businesses. We should see it—if the fair-trade adyo. 
cates are right. ' 


EQUALIZE RIGHTS IN DISTRIBUTION 


One additional argument ought to be examined, partly because it has been 
advanced by the one reputable economist of my acquaintance who defends fair- 
trade legislation, partly because it has been incorporated into the title and 
preamble of H. R. 10527, a bill introduced this year in the House of Represen- 
tatives. This bill intends “to amend the Federal Trade Commission Act * * * 
so as to equalize rights in the distribution of identified merchandise.” 

The point is that very big manufacturing concerns can become wholly inte 
grated and own their retail outlets; since they sell directly to the consumer they 
need not dictate their prices to anybody else. Likewise, large and powerful 
firms can sell through their own agents or through their consignees. Small 
manufacturers and wholesalers may not be able to afford such schemes; if they 
want to control the retail prices of their products, they need fair-trade laws 
which prevent retailers from engaging in price competition. 

In other words, since we cannot prevent every manufacturer from controlling 
the retail prices of their products, we are told that we should prevent none, 
The logic of this argument can be easily shown by an analogy, also in the anti- 
trust laws. Congress has not found a good way of preventing very large firms 
from achieving a measure of control of their market. But our laws have been 
prohibiting firms from combining to achieve collective control of the market. 
This prohibition of contracts in restraint of trade obviously deprives small firms 
of an opportunity which the very big one may have. Hence, if we set out to 
equalize the opportunities of the small and the big, we must hurry and repeal 
the Sherman Act and allow all firms to get together and form cartels and other 
combinations to restrain trade to their hearts’ content. Then the rights will 
be equalized. I trust that this argument will not convince many Members of 
the Congress. 


Senator Brste. I believe I understand your contention all right, 
Dean Griffin. However, if there is no specific type of fair-trade Te . 
islation, which is the point we are directing our attention to now, will 
the small-business man be able to stay in business ? 

Mr. Grirrin. Yes, I think so. Indeed, I do not know why we 
identify price cutting, so-called, with big business. A number of the 
concerns in my area, discount houses and so on, are small businesses. 
Small business very frequently will strike to maintain itself and sue- 
ceed in maintaining itself on a price cutting basis. 

I think that it is a small issue when we think it is an issue between 
big business and small business. 

Sunatne Brste. I note that you emphasize that point a number of 
laces in your testimony: In your opinion, if S. 3850 became the 
aw of the land and was operating, would the total price to the con- 

sumers be higher? Is that your position ? 

Mr. Grirrtn. I certainly think so. Idothink so, yes. There would 
be hardly any point, would there, in asking for a law to permit the 
manufacturer to fix a price if the pres were not going to be higher 
than what might otherwise be fixed ¢ 

Senator Bratz. Do you have any estimate of how much higher that 
price would be? 

Mr. Grirrin. No. 

Senator Brste. I ask the question in regard to a statement I heard 
from a witness of the Small Business Committee, Mr. Machlup, I be- 
lieve. As I recall, he said that the cost to the consumer, if this bill 
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became law, would be something in the neighborhood of $1 billion and 
ssibly as much as $10 billion. I do not know how he calculated it, 
ut I think he made that statement. 

Am I correct? Iam advised by counsel that I have attributed it to 
the wrong man. It was made by Prof. Stuart Lee of Geneva College. 
He estimated that if this bill became law, the cost to the consumer 
could be or would be $1 billion to $10 billion. 

That in itself is a tremendous range, as you could well recognize. 
How would you calculate such a cost ? 

Mr. Grirrin. I do not think it could be calculated as to what is going 
to be done because you do not know how many manufacturers are going 
to avail themselves of the power which is granted to them and you do 
not know how high they are going to fix this price. They have the 

ower to fix the price any place they wish. 

Senator Brste. It made a rather startling and impressive figure 
totalk in terms of $1 billion to $10 billion. I wondered whether it was 
asupportable claim and whether it was a fair conclusion. 

Mr. Grirrin. I would not say it was not a fair conclusion; I do not 
see how anyone can quantify the thing to that extent. 

Could I say that to my mind that is not the important question, as 
to whether the average prices go up or not. 

The question is whether the prices that will be available to those 
people who want to seek them out will go up. 

Senator Brsie. And, of course, you think obviously they will if this 
became law. Is there no question about it in your mind ? 

Mr. Grirrin. Yes; certainly, that is the purpose of the bill. If I 
may inject a personal note, I do not think I have ever bought anything 
from a discount house, but there is that opportunity to do so if I want 
to and if my neighbor wants to buy at a discount house with the kind 
of service they give, I think he ought to be perfectly free to do so. 

If I want to go to a store with air conditioning and plush carpets 
and all the rest of it and pay the price that goes with that, that is my 
business. He should be free to buy on his basis. 

Senator Brie. Thank you, Dean Griffin. 

Senator Thurmond. 

Senator THurmonp. Mr. Chairman, just one question. 

I wish to thank you for your appearance here, Dean Griffin. 

Mr. Grirrin. Thank you. 

Senator Tuurmonp. I refer specifically to page 12 of the statement. 
It appears that this is the protection of the small against the big. 

One of the arguments I have heard propounded chiefly for the 
passage of this bill is that it will protect the little businessman. 

In your opinion, as an expert economist, do you feel that the pas- 
sage of this bill will inure to the benefit of the little businessman ? 

Mr. Grirrin. On balance it would be very hard to say, but I cer- 
tainly think it is true that there are many small-business men who 
would benefit by the privilege—the right, I do not want to say the 
privilege—but the right to fix their prices and follow whatever price 
policy they please. 

Now, it would be very hard to answer that, just as the answer to 
the previous question. It would be hard to quantify this and say 
whether big-business men are going to be hurt more than little-busi- 
hess men. 
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Senator THurmonp. In other words, it is at least doubtful ag to 
whether it would help the little-business man or not. 

Mr. Grirrin. Very doubtful. 

Senator Tuurmonp. And it would certainly hurt the consumers, 

Mr. Grirrtn. There is no question about that. 

Senator THurmonp. And it is doubtful as to whether it would help 
the little-busines man. 

Mr. Grirrin. Very doubtful. 

Senator THurmonp. But, there is no doubt but what it would hurt 
the consumers ? 

Mr. Grirrin. That is right. It hurts the consumer in reducing his 
freedom of choice, even a person like myself who does not go to 4 
discount house. I value my freedom of choice to go there if I wish, 
g seater Tuurmonp. If this bill should be passed, who would it 

eip* 

Mr. Grirrin. It would help established business concerns who want 
to continue to do business in their usual way, with the usual kind of 
service that is given, the usual credit, the established locations and 
that sort of thing against some businessman who wants to come in 
and offer a different sort of offer to the consumer. 

In other words, the people who are protected are the established 
ones, the vested interests, against the people who want to get estab- 
lished. 

Senator TuHurmonp. Is it true then that this bill would probably 
help big business more than the little-business people ? 

Mr. Grirrtn. I do not think you could generalize on that. 

Senator THurmonp. You do not think you could ? 

Mr. Grirrin. No. I would not want to take sides between big and 
little anyway. I want such free competition as will bring about the 
most effective kind of distribution for the American consumers whether 
it be by big concerns or small concerns and we can only find out which 
is the best way by letting them all be in free competition. 

Senator THuRMonp. My point is, who is going to suffer the bite! 
If somebody is going to gain, somebody else is going to lose. Who is 
going to be the gainer and who is going to be the loser if this bill is 
passed ¢ 

Mr. Grirrty. Considering large classes, it is not necessarily true 
that if somebody gains then somebody else loses. Everybody gains in 
a general way by freedom of competition, flexibility, and it is not 
necessary that there should be any particular groups who suffer. 

Senator THurmMoND. In other words, your position states that if you 
allow competition on which American business is built, to operate and 
allow freedom of trade to operate, it will be better for all concerned. 

Mr. Grirrin. I do believe that. 

Senator THurmonp. Because they will do more business, 

Mr. Grirrin. Right. 

Senator TuHurmonp. Therefore, the end result will be betterment 
for all, without detriment. 

Mr. Grirrin. That is right. 

Senator Brste. Mr. Grinstein, do you have a question? 

Mr. Grinstetn. Yes. On page 9 you ask the question, “Why have 
not these dire consequences of the former fair trade been realized 
during the years in which such laws have been in existence?” Then 
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you answer, “Because the manufacturers and the wholesalers have not 
chosen to exercise the power.” Why have they not chosen to exercise 
that power ¢ 

Mr. Grirrrix. I think many manufacturers appreciate or believe 
that they will sell more goods by letting goods be sold at the smallest 
margin. On the face of it, if I were the manufacturer and I were 
going to sell my products to a retailer at a dollar, I should be very 
happy if he were willing to sell this to the consumer at $1.25 instead of 
$1.50. I get my dollar anyway. Why should I think it was desirable 
that this retailer should charge $1.50 instead of $1.25 ? 

Well, of course, I can see the business argument on the other side 
that if he does put it at $1.50, then there will be more tailors perhaps 
who will want to sell his product and push it, but the counterargument 
against that is they will be selling it at a higher price and if there 
is anything in the thought that you sell more goods at a low price than 
a high price, then that argument is in favor of my letting the price 
find its own level, and naturally there will be different businessmen 
who will arrive at the different conclusions in weighing these two 
different considerations. 

Mr. GRINSTEIN. Would you say, then, it is a question of the market- 
ing philosophy of the manufacturer rather than its application to 
any particular commodity or would you say that certain commodities 
do not lend themselves to price fixing ? 

Mr. Grirrin. The two questions, it seems to me, are related ; that is, 
that the marketing philosophy of a man who believes that price is the 
most important consideration in selling this product will lead him out 
toa different answer than the philosopohy of the man who believes that 
the largest number of retailers will be best for him. 

I have talked with a number of businessmen on this matter when 
they had a perfect legal right to fix prices and I have heard their 
arguments as to why they did not. 

One man said that he had won a case, meaning that he had made 
this thing stick. And I said, “So you are very happy about it.” 

Well, he looked at me with a wry face and he said, “Well, we won 
a case but we lost an awful lot of money. We lost the business of 
these new types of retailers who were selling considerable amounts. 
I will not argue which one of these policies is the better policy, but 
you can see why some manufacturers would undertake to exercise this 
power and why some would not.” 

Senator Biste. Are there any further questions ? 

Mr. JEHLr. No, sir. 

Senator Brste. Thank you very much, Dean Griffin. 

Mr. Grirrin. Thank you, sir, for your attention. 

Senator Brsie. I think at this time it might be helpful to place in 
the record appendix G, taken from the Eighth Annual Report on 
Small Business, which shows a State-by-State picture of the fair trade 
laws. It makes a further tabulation as to what various States have 
done concerning these laws. 

This report was released in February of this year by the Small 
Business Committee. Mr. Jehle, I think it would be helpful if you 
would bring this to date and have it incorporated in the record. You 
will consult with the reporter in that respect. 

_I was under the impression, I stated this morning, that South Caro- 
lina had a fair trade law and that it had been held constitutional. 
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I probably did not do that justice. I see here that the high court 
of South Carolina held it was unconstitutional as to the nonsigner 
clause, but did hold it constitutional as to signed fair trade contracts, 
Is that a correct statement ? 

Mr. Jente. That is correct. 

Senator Brste. I would like to have the record reflect this as I think 
my earlier statement may have been in error. 

(Appendix G referred to is as follows :) 


APPENDIX G 
STATE-BY-STATE PICTURE OF THE FAIR TRADE LAWS 


The fair trade laws now prevail in the following 28 States: 


Alabama Massachusetts * Oklahoma 
Arizona * Minnesota Pennsylvania * 
California * Mississippi * Rhode Island 
Connecticut * Montana South Dakota * 
Delaware * Nevada Tennessee * 
Idaho New Hampshire Washington * 
Tllinois* New Jersey * Wisconsin * 
Iowa* New York * Wyoming 
Maine North Carolina * 

Maryland* North Dakota 


2 Constitutionally upheld by State court of last resort. 
Source: Bureau of Education on Fair Trade, 205 East 42d Street, New York, N. Y. 
The high courts of the following 15 States have held unconstitutional the 


nonsigner clause of their States’ fair trade laws: therefore, signed fair trade 
contracts can be used in these States unless the high court rules to the contrary: 


1. Arkansas 11. Utah (some lawyers believe the 
2. Colorado Utah decision affects only the 
3. Florida nonsigner clause, others think it 
4. Georgia makes the whole act unconstitu- 
5. Indiana tional) 

6. Louisiana 12. Kansas 

7. Michigan 13. Kentucky 

8. New Mexico 14. Ohio 

9. Oregon 15. West Virginia 

10. South Carolina 


The high courts of the following two States have rendered their States’ whole 
fair trade act invalid on constitutional or other grounds: Nebraska (unconsti- 
tutional), Virginia (in conflict with later amendment to Virginia antitrust 
laws). 

The following have never passed fair trade laws: Missouri, Texas, Vermont, 
District of Columbia. 

Senator Brae. Our next witness is Mr. Louis Rothschild, executive 
director, National Association of Retail Clothiers and Furnishers. 
Weare glad to have you, Mr. Rothschild. 


STATEMENT OF LOUIS ROTHSCHILD, EXECUTIVE DIRECTOR, NA- 
TIONAL ASSOCIATION OF RETAIL CLOTHIERS & FURNISHERS 


Mr. Roruscuiwp. With the Senator’s permission, may my state 
ment go into the record ? 

Senator Brste. It will be understood that your statement will be 
incorporated in full in the record. 

(The written statement of Mr. Rothschild is as follows :) 
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§TATEMENT OF THE NATIONAL ASSOCIATION OF RETAIL CLOTHIERS AND FURNISHERS 
IN Support or 8. 3850 


Gentlemen, my name is Louis Rothschild and I am executive director of the 
National Association of Retail Clothiers and Furnishers with national head- 
quarters in the Munsey Building, Washington, D. C. For over 40 years our 
organization has spoken for and represented the merchants of the country sell- 
ing men’s and boys’ wear and now has a membership in excess of 2,400 retailers. 

In previous hearings during this current session of the Congress we have 
appeared before the House Committee on Interstate and Foreign Commerce on 
H. R. 10527 and before the Senate Committee on Small Business discussing fair 
trade and discount competition, speaking each time in support of the fair-trade 
principle. It is an honor to be here today to reassert this position and to point 
out the protection fair trade affords to the independent retailer, to the reputable 
brand-name manufacturer and to the American consumer. 

For many years men’s wear retailers have favored fair trade. In the past 
the problem of price cutting of brand-name men’s wear merchandise was indeed 
ararity and our position has been largely a sympathetic one in support of our 
fellow retailers in the drug, appliance, and hard goods industries. Unfortu- 
nately the picture has changed and today we are faced with the same hazards 
which have wreaked such havoc on these other trades. 

Through the years a high degree of mutual confidence and good working rela- 
tionship has been built up between the men’s wear retailer and the brand-name 
manufacturer. The two segments of the industry have worked together and 
fostered the establishment and acceptance of brand names. Brand names have 
become important in the men’s wear trade because of the working partnership 
between the manufacturer and the retailer. Each has invested fortunes in 
advertising and promotion to make synonymous the good brand name and the 
good store name. The gentlemen of the Congress know their good men’s wear 
stores in their own communities and they consciously and unconsciously through 
years of commercial education link that store name with good names of national 
men’s wear products. This is a result of a veritable partnership into which both 
manufacturer and retailer has invested blood, sweat, tears and dollars. 

Intelligent brand-name manufacturers who have built up a public acceptance 
for their name and product over the years have done so through careful selection 
of reputable and recognized retailers as their outlets. These manufacturers 
have largely limited their distribution and diligently striven to prevent price 
cutting, improper promotion and other practices which would hurt their reputa- 
tion and that of their historic retail distributors. This close industry coopera- 
tion has led to the promotion of the retailer and the manufacturer, and has given 
the consumer a recognized product of high quality at a fair and standard price. 

May I say here that this has brought the consumer an identifiable quality 
product at a fair price. It is common knowledge in our industry that brand- 
name items are sold at less than the markup which a retailer could obtain if he 
were to handle a nonbrand item on which he could use his own discretion as to 
markup. Here we may differ from other industries wherein it is historic that 
brand-name items receive greater retail markups than nonbrand goods. 

We may have viewed price cutting lightly, but if there was any complacency 
toward fair trade in the past on the part of men’s wear retailers, there is none 
today. Instead our retail merchants and the brand name manufacturers are 
greatly alarmed over the threatening menaces of discount houses, catalog houses 
and the food supermarkets who in increasing number are going into soft goods 
including men’s apparel. 

The independent retailer of men’s wear has learned over the years how to 
successfully compete with chain stores and legitimate mail-order houses. Our 
retailers, just like every other element of our economy, have been dynamic and in 
aconstant evolutionary process in merchandising and distribution to bring more 
and better merchandise to the consumer at fair prices. This competition we have 
met and will continue to meet. The discounter and the price cutter present a 
different type problem which is so critical that if not solved may result in the 
disappearance of the small retailer from the economic scene and more likely 
in the disappearance of the brand-name men’s wear manufacturer. 

Discount sellers and giant supermarkets cannot sell apparel on the strength 
of their own reputation, but must have a crutch. Their crutch is the capital- 
izing on the lifetime investment of manufacturers and retailers alike who have 
built up brand names recognized and respected by the consumers. The public 
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respects these brand names because they have relied upon the advertising and 
the wise counsel of their local long-time established retailer in their purchases 
and have found their trust has not been in vain for the promises of quality were 
true and the merchandise was good. The large giants and the discounters do 
not have this time honored respect and trust, but instead must enter this market 
only by obtaining and selling these brand names that others have spent years 
and great quantities of time and money developing. In this manner it jg 
possible for the “dealer” who has done nothing to create the sale to realize the 
fruit of the traditional men’s wear retailers labor. 

Brand name manufacturers in the large majority do not want to disrupt 
the happy relationship with independent men’s wear merchants which hag 
brought them to their present success and prosperity. They recognize that 
price cutters are only temporarily interested in promoting their goods and that 
eventually their activities would be the ruination of their regular retail outlets 
preventing future distribution of the manufacturer’s products. Many of them 
are availing themselves of the protection offered under fair trade where it igs 
still effective, and have sought court action to curtail the operation of the 
price cutter in the handling of their brand name merchandise at less than the 
established resale price. The record shows that discount sellers offering recog- 
nized men’s wear brand names are bootlegging. They are not receiving the 
— from the manufacturers except through subterfuge and by commercial 
trickery. 

To prevent bootlegging of their product and because of the increasing threat 
of price cutting, some brand name manufacturers have only recently begun 
to secure the protection of fair trading their merchandise. This has happened 
during a time in which some electrical appliance manufacturers were reluctantly 
abandoning fair trade because the price cutters had become too strong. We 
have surveyed manufacturers in our field and to our knowledge, brand name 
manufacturers are unanimous in adamantly supporting the fair trade principle, 
One leading name shirt manufacturer has recently employed a former Federal 
Bureau of Investigation agent to police his fair trade merchandise and to 
endeavor to stop the bootlegging of his brand name merchandise to discounters. 

The threat of cut price, destructive competition from discount houses and 
supermarkets is much more than theoretical today. Our trade is not crying 
wolf at an imaginary animal. From California to New York State, efforts are 
being made to get into and enlarge the discounting of brand name goods in men’s 
apparel and other soft goods items. As we have pointed out, these retail mer- 
eenaries know that they cannot attract public confidence on their own merit 
but must trade upon the reputation of recognized merchandise, built up by the 
partnership of independent retailers and manufacturers. 

In our trade, the daily newspaper is the Daily News Record. The proof of the 
propriety of our fears is brought out by just one typical current issue of this 
fine publication. In perusing the issue for Thursday, July 17, 1958, we find 
these two significant reports: Masters, Inc., a chain discount operation, is 
doubling its floor space at its store in Elmsford, N. Y.; and, a New York group has 
organized G-—M-S Stores, Inc., to operate soft goods retail outlets. Its first 
store to open in Cumberland, Md., next month is to be called the Tri State Dis- 
count Center. Almost daily, we read similar reports indicating the growing 
threat to the regular retailer and manufacturer alike. 

Therefore, we favor a Federal fair trade law which will protect the reputation 
and investment of the independent retailer who—in partnership with responsi- 
ble brand name manufacturers—have over decades built up a proper respect on 
the part of the public for known merchandise for men. In our field, the num- 
ber of brand names is comparatively limited, but they are household words in 
the mind of the consumer as a result of the virtual partnership which has 
existed over the years between the retailer and the manufacturer. This happy 
relationship is worth keeping and protecting. It can only be accomplished 
through a Federal trade law. 

The present trend, if it continues, will doom to oblivion brand names in the 
men’s wear field and work irreparable harm on the retailer. It will force all 
retailers eventually into so-called private brands. As more and more dis- 
counters feature more and more brand names, regular retailers will be forced 
to discontinue handling such lines despite their having made a material invest- 
ment in building up the name. When the name is no longer featured in the 
reputable independent store, it will no longer be attractive even to the discounter. 
The diseounter is a commercial parasite which if uncurbed will poison the brand 
name upon which it attaches itself. 











FAIR TRADE 75 


Therefore, as spokesmen for the men’s wear retailers, and speaking for the 
reputable brand name manufacturer also, we support the principle of a Fed- 
eral fair trade law as embodied in 8. 38850 and urge that this committee favor- 
ably report that measure to the Senate. 

Mr. Roruscutip. And may I ramble for just a few minutes? 

Senator Brete. Certainly. 

Mr. Roruscuitp. Our association is the National Association of 
Menswear Merchants. I appear here primarily to emphasize that 
this current subject is one of very keen interest to our industry and 
of growing interest to our industry. I sometimes have aan the 
impression in Washington that fair trade was regarded as the ex- 
clusive province of the drug industry. That is not correct. Mens- 
wear has a substantial interest. 

It is of growing concern because in the past couple of years and 
continuing “almost. daily, discount houses, supermarkets, and other 
types of distribution have gone heavily into menswear. I have some- 
times said they have wrecked their havoc, ruined the appliance busi- 
ness, and are looking for new fields to ruin. 

It is, of course, correct that these new types of outlets of retail 
distribution have an entirely legitimate right to go into men’s wear 
or any other line of merchandising that they want to. That is our 
American system and we do not object to that, but to go into men’s 
wear as they are doing and by bootlegging, and attr acting surrepti- 
tiously brand name goods, they are wrecking havoc in the retail busi- 
ness and upon the manufacturer himself. 

We can have no objection if the supermarket or the discount house 
puts in men’s wear and takes one of the many hundreds and thousands 
of known brand lines and features it with their own label and makes 
such claims for it as they want, but when they buy by secondary and 
third indirect channels merchandise that is a brand name, they are 
stealing the property of established retailers and of established manu- 
facturers and are in effect bootlegging. 

I thought listening this morning that the Sh: akespearean phrase 
is appropriate: “He who steals my purse steals naught, but he who 
steals my good name steals my riches.” 

Established manufacturers and retailers of brand names have spent 
years and fortunes in developing these brand names. There has been 
a partnership between the retailer and manufacturer in which they 
mutually spent money and put up established floor space and built up 
these brand names. These brand names are comparatively few in 
number in ~ men’s wear field. 

Of some 1,400 men’s furnishing manufacturers in the country, less 
than a hundred have established brand names. The big brand names 
can be numbered on the fingers of two hands, but they are big and 
known and that is the bait that unfortunately the discount house and 
the supermarket is attempting to get in order to tear a foothold into 
the men’s wear market. 

I might point out that in the men’s wear field where there are these 
comparatively limited numbers of brand n: ume items which are na- 
tionally advertised and have resale suggested prices or have been fair- 
traded in the past, the markup at the retail level is less than a retailer 

ts on a known brand item which seems to be different and distinct 

rom what I have heard testified in other fields of merchandise. 
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It is not a high markup item. It should not be a high markup item 
because it is presold to the consumer to a considerable degree. The 
discount house can show a more substantial saving to the consumer 
if he brought a nonbrand item and said, “This fine shirt is regularly 
an $8 shirt. You can get it here for $4.50,” than he can with a brand 
item shirt on which there is a very modest resale markup at the retail 
level. 

In listening to the discussion this morning, I was very much 
impressed by the strong point brought out by Senator Thurmond 
who unfortunately is-not here at the moment, in which he brought 
out that this bill might be construed—and I do not know—as an 
interference with States rights. The absence of this bill, it appears 
to me, is a license to sabotage interstate commerce. 

A manufacturer of ‘shirts, let us say, in South Carolina, where 
they manufacture a substantial number of men’s shirts that are worn 
in America, for years has been nationally advertising, building up a 
brand name, selling threugh franchised dealers. He intends to con- 
tinue that practice. Discount operators obtain 

Senator Brste. Senator Thurmond has just returned. I think it 
might be advisable for you to repeat your comment. 

Mr. Roruscui.p. I have just said, Senator Thurmond, that I was 
very much impressed this morning at the question you raised as to 
whether or not this proposed legislation may not be an interference 
with States rights and I am not prepared to answer that question one 
way or the other, but I got the distinct impression that the absence 
of fair trade is a vehicle by which individuals may sabotage inter- 
state commerce and, as an example, to try to point up the point, a 
manufacturer of men’s shirts in South Carolina, where, as there the 
Senator knows, many of the finest men’s shirts in America are made, 
has historically made good shirts under a brand name with a sug- 
gested resale price, has sold it to franchised dealers throughout the 
country who i observed the suggested price, which incidentally 
is a fair, reasonable, modest price. 

A discounter who wants to chisel his way into the men’s wear 
business obtains these shirts by subterfuge because this manufac- 
turer will not sell him, but he obtains them through indirect and 
other ways. 

He cuts this price, ruins the historic investment of the retailers in 
his area as well as the manufacturer of the shirts in the years he has 
built up the brand-name advertising of it. 

That, in my opinion, is sabotaging interstate commerce and while 
this bill may be criticized as interfering with States rights, on the 
other hand it may be upheld as protecting interstate commerce be- 
cause brand names are interstate commerce. 

I think there are two sides to the coin. I was impressed with 
your comments and trying to think of the proper answer, as an 
advocate of this bill, and that occurred to me as one worth considera- 
tion by you gentlemen. 

As I said in the beginning, no retailer, no retail trade individual 
has a God-given right to exist. The laws of economics are laws of 
change, but it should be change brought on naturally, not by tearing 
down what the other fellow has built, not by tearing down the good- 
will that has been built up over the years by the manufacturers of 
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brand names in the men’s wear field and the retailers who jointly, by 
their sweat, blood, and tears, and money, have built up a good busi- 
ness on the part of the retailers and a good business on the part of the 
manufacturers. 

Thank you, sir. 

Senator Briste. Thank you very much, Mr. Rothschild. Are 
there any questions ¢ 

Mr. Grinstein. No, sir. 

Senator Bratz. Senator Thurmond ? 

Senator THurmonp. No. 

Senator Bratz. Thank you very much. Our next witness will be 
Mr. Clyde P. Caswell, of the Compton Photo Supply of Compton, 
Calif. 

Mr. Caswell, we are very happy to have you with us. Be seated and 
make yourself comfortable. You have a prepared statement, I see. 
You may proceed in your own manner. 






































STATEMENT OF CLYDE P. CASWELL, COOWNER, COMPTON PHOTO 
SUPPLY, COMPTON, CALIF. 


Mr. Caswett. Thank you, gentlemen of the subcommittee. I will 
digress from this maybe periodically, if necessary. 

r. Chairman and gentlemen, my name is Clyde P. Caswell. I am 
coowner of the Compton Photo Supply, of Compton, Calif., one of the 
many small and strictly photographic retailers within the photo- 
graphic industry. I represent a substantial segment of legitimate 
photographic dealers in southern California and believe that I reflect 
the proverbial thinking of said dealers in California and elsewhere in 
these United States, respecting fair trade. 

Senator Brsie. How large an establishment is your store, Mr. Cas- 
well ? 

Mr. Caswetu. I have been in the business two and a half years, and 
Iam planning on opening another store and possibly three. 

Senator Brsie. How large is the store you have? 

Mr. Caswe tu. I carry about $175,000 in merchandise now. 

Senator Bratz. And how many people do you employ ? 

Mr. Caswe.u. I employ four. 

Senator Brste. Including yourself? 

Mr. Casweu. I am the fifth man. 

The facts and observations brought out herein are not necessarily 
the results of experience in the photographic retail business alone, 
but are also predicated upon 27 years in the certified public accounting 
profession, 3 years with United States Treasury Department in con- 
nection with fraud cases, and 10 years as subdivider and builder. 
Therefore, my perspective of the retail jungle—which I found it to 
beafter I entered into it—as it exists today 

Senator Bree. Is that in southern California or elsewhere? 

Mr. Caswetu. It is a retail jungle everywhere, from what I have 
learned. 

Senator Brste. Goahead. That isacolorful term. 

Mr. Caswe.u. As it exists today is necessarily drawn from a gen- 
eral knowledge of business as a whole. 
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Gentlemen, our present plight and the menace to our retail economy 
is a grave situation, prompted by unscrupulous price selling and mis- 
leading advertising practiced by individuals and/or organizations, 
particularly chain organizations and so-called discount houses, to pri- 
marily monopolize retail trade with a view of ultimately eliminating 
the small] neighborhood retailer. 

The Master Photo Dealers’ and Finishers’ Association’s member- 
ship, composed of approximately 2,000 photo dealer firms throughout 
the United States, are all conscious of and imperiled by the impact of 
this creeping monopoly upon the retail photographic business. Thus, 
after extensive observations respecting State fair-trade acts, when and 
where they exist, it is concluded that a Federal fair-trade act is the 
solution to the problem. 

We believe that Federal legislation only, such as the Humphrey- 
Proxmire bill, S. 3850, the companion bill to the House bill, H. R. 
10527, can reorient the retail structure of our economy on the basis of 
equitable distribution, fair profit for all and reduction in unemploy- 
ment. 

Free enterprise in these United States has been a contributing factor 
of our successful economy, but free enterprise can flourish just as long 
as there are legislative regulations to govern its conduct. In the 
absence of such legislation, the lustful, the greedy, and the mercenary 
strive to unbalance equality and create monopoly. In short, free enter- 
prise then disappears. Their every effort is motivated by the zeal to 
corner all of the retail business, often through “baiting tactics, loss 
leaders, unfair advertising,” and numerous other methods contradic- 
tory to honest business procedure, and often in violation of State 
and/or municipal codes. 

Senator Brsiz. If it is a violation of State and municipal codes, 
they are certainly subject to some type of penalty, are they not? 

Mr. Caswe tu. I injected that in this memorandum by reason of the 
fact that so many of the States have dissolved you might say their 
free-trade act by reason of the fact that there were so many suits 
involved between retailers and the reduction in prices, and discount- 
ing prices made such a maze of litigation—it has in California—that 
the States have more or less left hands off to see what has worked out. 

Senator Brste. Of course, I do not know that I can completely agree 
with that statement. I think that it is too broad. I think the truth 
of the matter is, as the testimony will show, that in a least 13 of the 
States and in various phases of State fair-trade laws, the reason that 
the States take their hands off is because they have been declared 
unconstitutional for one purpose or another. They have had a high- 
court test. 

Mr. Caswetu. That is correct. 

Senator Brsix. Certainly in those instances I do not think you can 
be critical of State law enforcing oflicers where they did not enforce 
a law which had been declared unconstitutional by the highest court 
in the State; is that not true? 

Mr. Caswett. True. 

Senator Brie. Perhaps you have reference to States where they 
have not been declared unconstitutional, but where there has been a 
number of suits filed and it becomes costly and vexatious. 

Mr. Caswett. That is what I have reference to. 
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Senator Bist. Very well. You may proceed. 
Mr. Caswe.u. In fact, gentlemen, there are instances where some 
offenders have advertised and sold merchandise as “loss leaders” for 

less than cost. 

Now, if I may digress from the reading a moment, I cite that be- 
cause obviously being interested in this Fair Trade Act, I took time 
out to investigate this. In fact, I have been delving into it since the 
first of the year, and I have found many instances where discount 
houses and some of the chain organizations have advertised and sold 
their merchandise for less than the cost from the manufacturer. 

The practice is rampant with such discounters and chain organiza- 
tions to sell a few pennies above cost. to bait: the consumer to their es- 
tablishment and then endeavor to sel] the consumer with items which 
have been marked up higher than normal list price. 

Now, if I may divert neue from the reading, I found 16 cases of that 
within 10 days in southern California alone, where the discount houses 
had advertised along those lines and had offered other merchandise 
for higher than the list price, higher than the person could have 
bought the same identical item at another legitimate retail store. 

In other words, one acts as a shock absorber for the other, you 
might say. The loss they took on the standard-brand merchandise 
they picked up on the other merchandise. This practice is not mer- 
chandising, but subterfuge perpetrated upon the buying public, and 
will ultima itely destroy the faith of the consumer and demor: alize the 
retail phase of our economy. 

Senator Brste. Mr. Caswell, I have always found consumers a 
rather intelligent group. Do you not think, if they look at these loss 
leaders, they probably g go to the store, buy the loss leader and then go 
on down the street and ‘buy the other article where it is cheaper? Do 
you not think they do that? 

Mr. Caswetu. No; I have had many instances, some of them as a 
matter of fact right in my store, there, where customers have lost faith 
in purchasing because they have bought some merchandise from dis- 
count houses and so forth and they have had a very bad deal given to 
them and it happened to be some merchandise that even had standard 
brands, for example, on kodaks, and projectors, we have had them 
come into our store with sprung shutters and the other mechanism not 

roper or operating efficiently, and the fact that it was a standard- 
rand merchandise, , they were very disappointed and lost faith in the 
merchandise because their experience had been such. 

That, gentlemen, is a nonfavorable refiection on the standard- 
brand merch: at for that type of merchandise to be sold. 

Senator Bisue. I do not know very much about the photographic 
dealers, Mr. Caswell, but I grew up as an independent grocer and my 
father was one for years before me. I remember we had chain com- 
petition. I can see the housewife coming in now with a long list of 
goods. She would come in and price the items we had—Hill Brothers 
ted coffee, Del Monte peaches, or whatever else—and she would ask 
us what was the price of the Hill Brothers coffee red can. In those 
days it was 39 centsa pound. That was quite a few days back. 

They also put out a blue label coffee, I remember. We would say 
the price is 39 cents a pound and the housewives would say it is being 
sold by the XYZ chain at 37 cents a pound, and “we will go up the 
street and get the coffee.” 
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Then they would come back and buy something from us when we 
were cheaper than the chain. Sometimes it seems to me the consumer 
is not being deceived quite to the extent you imply. I know our cus- 
tomers were not. They bought the articles which sold.cheaper and 
they went to the chains and bought the articles on which they were 
cheaper priced. 

It made my dad mad, but we went along with it because I do not see 
how you can deprive the customer of taking advantage of the best 
price he could get for Hill Bros. red coffee, for example. 

Mr. Caswety. Well, I agree with you. I remember those days my- 
self because I am not a spring chicken either. 

Senator Brste. I might add my dad is no longer in business. I do 
not know that this is the answer to it. It may or may not be, but that 
is just a little aside. It is strange how some of your experiences in life 
point up the problems. I do not know a thing in the world about your 
photographic industry, but I happen to know a little bit about the 
grocery business. 

Now, you may proceed. 

Mr. Caswetu. Due to the profitless sales of some items and very 
low margin of profit on others, their very existence depends on volume 
sales, which they promote through extensive unfair advertising. They 
do not sell service which the consumer is entitled to along with mer- 
chandise dispensed. 

Gentlemen, I will divert again and make this statement: Those re- 
marks are made primarily because many times customers in my own 
city have come to the store when they had bought merchandise, Kodaks, 
cameras, from the chain stores, discount houses, and had not even been 
instructed how to use them and had not received any service whatever 
except to push it over the counter to them and let them go out the 
door. 

Now, understand, in the photographic field you cannot hire the 
ordinary salesman that would sell baubles or ribbon over the counter. 
You have to pay a higher salary for that type salesman because he has 
to be trained and experienced in optics and refraction and the mechan- 
ical features of a camera and they have to be so versed and so qualified 
that they must know the operating feature, focusing power, and all of 
the thousands of attachments that add to the camera. They must 
know those perfectly in order to sell the merchandise. 

They do not sell service which the customer is entitled to along with 
the merchandise dispensed, but sell only price and in most instances 
the customer has no recourse in the event that the merchandise he 
purchased from them proves defective. 

I make that statement, gentlemen, because we have had scores of 
cameras, projectors, and photographic equipment brought to our store 
which was purchased from the chain stores and discount houses and 
they asked that we repair it because they had taken them back to those 
particular establishments, at least that was our experience in southern 
California, and they told them over the counter, “Well, you have 
bought that merchandise just as it is.” I will proceed again. 

The method of price slashing practiced by said discounters not only 
jeopardizes the small retailer by usurping business, depriving him of 
wages or profit, but likewise prohibits the discounter from building 
a service reserve, thus an unsound economy exists for both legitimate 


Tots Pm oS Sa —-=-— lc 





FAIR TRADE 81 


retailer and the predatory octopus chains. That is a little strong, 
put when you have lived it like I have, you feel that way. 

Senator Brsxe. I see you have some southern California touches in 
there. Some of this sounds like it was edited in Hollywood. 

Mr. Caswe.u. Being near the ocean, we know what an octopus is. 
Let us compute the results mathematically. 

It is necessary to do over twice as much business to realize the same 
gross margin if you discount 20 percent. Assuming you pay the 
manufacturer $33.33 for $50 list price value in merchandise. Based 
upon your trade discount of 3314 percent your margin for gross profit 
before overhead, taxes, and so forth, is $16.67. You cut your list or 
a selling price to $40 and your gross profit is reduced to $6.67. When 

ou divide $6.67 into $16.67 the result is 2.5, which sets forth the num- 

r of times you must increase sales at the $40 price to show as much 
gross profit as on $50 list price. 

Five percent discount necessitates 18 percent increase in sales. 

Ten percent discount requires 42 percent increase in sales. 

Fifteen percent discount means that 81 percent increase is necessary. 

Twenty percent discount results in a loss after overhead and taxes, 
so your profit or reserve has disappeared. Second, in addition, there 
is no provision for hiring extra help, breakdowns, and service grief. 
These figures show that our retail economy is headed for failure. 

One of the most recent offensive advertising practices perpetrated 
by certain discount houses and chainstores, which is very devastating 
to the small local merchant, is the misuse of television and radio as 
come-ons to the unsuspecting consumer. Not satisfied with usurping 
all the trade within their immediate vicinity, the discounters now like 
a predatory octopus extend their tentacles over the air waves to draw 
the consumers away from their own cities and towns. 

The local small merchants would not complain were it not for the 
fact that the discounters never broadcast quality or service but shout 
at and exhort listeners to buy “price” at their stores. They impel or 
incite listeners to “buy for wholesale or less than cost.” 

Many of the local people within the community where I reside have 
fallen victim to such rascality. I refer to it as rascality because on 
numerous occasions local consumers of our city have brought to our 
establishment for repair defective brand-named merchandise which 
the discounters pawned off on them. Why do they bring it to our 
store? Because the discounters have refused to accept the return of 
it nor will they repair it; that is, the discounters’ attitude is “I’ve got 
my pound of flesh so to hell with you.” 

Furthermore, our sales staff have consumed hundreds of hours 
demonstrating and instructing the use of photographic equipment to 
consumers who purchased said merchandise from the discounters, but 
were never enlightened as to its operation or mechanical function. 

The wages paid to our salesmen for time spent giving this type of 
service, which runs into a substantial figure, was an absolute loss to 
our firm and many other small dealers have suffered likewise. 

_Now let us look at the record pertaining to municipal business 
licenses. Practically all municipalities’ codes require that all busi- 
nesses therein be subject to license to operate. That applications for 
said licenses indicate the type and name of the business, namely, 
whether wholesale, retail, professional, or otherwise. Said licenses 
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as a result are signed as a declaration under penalty for the making 
of false certificate; yet the so-called discounters flout said codes by 
selling at wholesale and below wholesale, irrespective of the fact that 
they declared themselves under penalty to be retailers. 

Profitless prices do not result in profits for anyone, because they 
undermine our distribution system by weakening the incentive to 
sell. This results in a shrinkage of outlets which fortifies the basis 
of small business representing 75 percent of the economic foundation 
of our country. 

Unfair competitive practices are those practices which enable the 
less efficient concerns to drive the more efficient concerns out of busi- 
ness. Unfair competition tends to permits the survival of the unfiit, 
Control and monopoly are a definite obstacle to fair trade, for its 
driving out of competition altogether will enable the inefficient but 
all-dominating concerns to survive and thus constructive competition 
will be extinguished. 

The list price policy was in the past the unanimous practice of retail 
merchants in selling of standard brands and identified merchandise 
throughout the United States, and shrewd customers, and dull cus- 
tomers, rich customers and poor customers alike paid the standard 
price for each good. But since the evolution of the chain stores and 
discount houses, list or standard prices have been beat down in most 
cases to a deplorable low level prohibitive to legitimate and construc- 
tive merchandising. 

In general, the standard list price policy afforded a more sound basis 
for business practice. Such a policy insured fair and equal treatment 
to the weak buyers as well as the strong. It standardized business 
conduct and it enabled sales effort to concentrate on quality and serv- 
ice, rather than upon dog-eat-dog methods of gobbling all the trade 
from horizon to horizon. 

Louis Brandeis, a Justice of the Supreme Court in 1913, said : 

Americans should be under no illusions as to the value or effect of price 
cutting. It has been the most potent weapon of monopoly, a means of killing 
the small rival to which the great trusts have resorted most frequently. 

Price cutting is both contrary to legal principles and requirements 
and hostile to sound economic conduct. Price cutting is also harmful 
to the manufacturers, because they weaken the confidence of the public 
in the fairness of the standard list price, and the variations in price 
make for an unstable production and sales system. From an economic 
and logical standpoint, price maintenance offers the advantage of 
stability. It affords a standard profit margin calculated to enable 
the average concern to make a reasonable profit. 

Some opponents to both bills, S. 3850 and H. R. 10527, contend 
monopoly of the retail business would result, but the hard economic 
fact of distribution is that independent retail dealers are in no posi- 
tion to control price because they cannot direct or dictate or control 
costs, Jabor, materials, or fabrication; thus it is quite clear that no 
none for monopoly pricewise could find its source from the retail 
phase of business, likewise if the manufacturer sets his price for a 


certain figure, he certainly is in the most logical position to so desig- 
nate, because he knows the actual cost of production and can project 
his price accordingly. He is also aware that his price must be in line 
with comparable merchandise of his competitor, for if he overprices, 
he will be out of the running. 
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May I state that through the history of our great Nation our Con- 
ressmen and Senators have enacted laws both beneficial to business 
and the individual, but with the tremendous expansion of our econ- 
omy, @ new menace has arisen which jeopardizes the retail phase of 
our expanded business. Inert complacency has permitted the retail 
business to become a jungle of competitive piracy, ruthless conquest 
for monopoly and the deterioration of the backbone of our economy. 

Gentlemen, when this session of the House and Senate adjourns, and 
you return to your homes; back to your families and the towns and 
cities you love, think of the small merchant in your community. 
Think of the fellow you and your friends trade with. Think of 
your neighbors and your town business friends, the ones that respect 
and esteem you, the ones that wanted you as their representative, and 
then think of what these. “discounting parasites” are doing to them. 

Therefore, I beseech that you look with favor upon the Humphrey- 
Proxmire bill, S. 3850, to correct the aforementioned condition 
through Federal legislation. 

Senator Brste. Thank you very much, Mr, Caswell. Do we have 
any questions ? 

Thank you very much, sir. 

Our next witness will be Mrs. Peterson, AFL-CIO industrial union 
department, Washington, D. C. 

Mrs. Peterson, we are very happy to have you with us, 


STATEMENT OF MRS. ESTHER PETERSON, LEGISLATIVE REPRE- 
SENTATIVE, INDUSTRIAL UNION DEPARTMENT, AFL-CIO 


Mrs. Pererson. I asked Mr. Kassalow, the research director of our 
industrial department to come with me and he was kind enough to say 
he would in case there are technical questions I do not feel qualified to 
answer. 

Senator Bretz. We are glad to have you here, Mrs. Peterson. 
Would you identify yourself for the record ¢ 

Mr. Kassatow. Everett Kassalow, director of research, industrial 
union department. 

Senator Breie. Mrs. Peterson, you may proceed. We have your 
prepared statement before us. 

Mrs. Pererson. My name is Esther Peterson. I am legislative 
representative of the industrial union department of the AFL-CIO. 
This department is an autonomous national body within the AFL- 
CIO and represents the interests of industrial unions and industrial 
workers consistent with the purposes of the parent organization. 
Sixty-nine AFL-CIO unions are represented in the department for 
a membership of 7 million industrial workers. These workers and 
their families are a significant part of the Nation’s consumers. 

Actually it is that, Senator, that makes us feel genuinely concerned 
for them, these many millions of members as consumers. I speak 
here also as a housewife and mother. 

Senator Brste. Do you live in the District ? 

Mrs. Pererson. I live in Virginia. 

Tam concerned with shopping and with high prices. I am opposed 
to this legislation personally because I do not think that there should 
be attempts to fix prices by law. Already America has had too great 
ataste of monopoly and of monopoly prices. 
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This legislation, in my view, would extend such pricing policies 
into whole new areas of the economy. The consumer would pay 
and the housewives of the Nation would be confronted with the need 
to find some way to stretch the family dollar even further. 

For the average housewife, this would mean fewer electrical appli- 
ances because it would mean higher prices for appliances. It would 
mean fewer cosmetics because it would mean higher prices for them, 
It would mean that children might have to go without needed medi- 
cation because the price of drugs and all other goods was set too high. 

I talk with many people from the shops who say from time to time 
we cannot get the vitamins we need for our children because of price; 
because some people think they are a luxury. 

If I thought that this kind of economy was the answer for the 
small druggist and the small retailer generally, I might hesitate in 
opposing this measure. But I honestly do not think so. So far as 
I can see, it would mean less business for the small man, less goods 
moved and ultimately fewer businesses because our economy can thrive 
only if the volume of goods sold to consumers increases year by year, 
And you cannot do that with any price fixing or rigging. 

In the longer run, small] retailers will take a licking anyway. He 
will try to sell brand merchandise at a price set by the manufacturer. 
The big store and the chain will find a nonbranded line which they 
will offer as a loss leader to get the customers in the store. Then they 
will offer the branded line at the fair-trade price. Even if the little 
man tried to compete by reducing his price on the name brand, he 
would be unable to because of the penalties of this law. 

Now, I think also that cutthroat competition is not good and I am 
opposed to it. But you will not stop it with this law. The public, in 
many cases, will turn to cheaper goods and to goods not price-fixed. 
And, in any case, the biggest gainers will be the manufacturers who 
will price fix their lines to suit themselves. 

I am sure that nobody wants to guarantee big profits for the big 
companies. Yet the big price fixers have been such companies as 
General Electric and the big drug houses. You can bet that they are 
not trying to fix prices for the benefit of either the consumer or the 
small retailer. 

I would refer this committee to Fortune magazine of July. 

Senator Brsrz. Is that July of this year? 

Mrs. Pererson. Yes, the current issue. This issue lists the top 
moneymakers of the country in terms of net profits on invested cap- 
ital. High up on the list are the big drug and cosmetic manufac- 
turers—many of whom seem to want price fixing. Certainly, these 
firms need no protection. 

I think there are other ways of protecting the small-business man— 
throuch taxes and through such things as encouraging him to form 
associations to engage in mass buying so he can get on an equal foot- 
ing with the big outfits. The answer isn’t to prevent competition 
at the expense of the factory worker whose average wage is $83 a 
week when employed full time and whose wife already doesn’t know 
where toturn. And then we must remember $83 a week is an average 
and there are millions below that. There are many not even getting 
$1 an hour, the minimum. And that goes for the white collar worker, 
too. 
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Like everyone else, I am shocked at the spectacle of a serious re- 
cession on the one hand, and still rising retail prices on the other 
hand. What an unlikely time to consider and pass legislation which 
would tend to make consumer prices go even higher. 

Let’s be realistic. Price fixing, or, technically, resale price main- 
tenance legislation, would deny to consumers any benefits of competi- 
tion among retailers. It would deny to consumers the benefits which 
can come from the lower prices, for example, which large volume 
retailers’ operations make possible. 

Let me say that in taking this position against resale price mainte- 
nance legislation we do not want to be misunderstood so far as our 
attitude toward small business is concerned. We certainly do not 
favor big business over small business—and we recognize full well 
that the welfare of American society is intimately tied in with the 
continued welfare and progress of small business in the United States. 
We have, for example, always supported legislation to improve the 
tax treatment of small business under the corporate tax structure. 
Only recently, the director of the industrial union department in 
testimony before another congressional committee, expressed his sup- 
port in behalf of legislation to improve credit and loan facilities for 
small business. 

But resale price maintenance cannot be looked upon as a sound and 
healthy part of a program to strengthen small business. 

Carried to its logical conclusion, this resale price maintenance leg- 
islation would yield us a much higher retail price level, with serious 
damage to consumers. The arbitrary protection of high-profit mar- 
gins would strike a serious blow at consumer welfare i consumer 
purchasing power. And I am still old fashioned enough to believe 
that small business and small retailers cannot prosper under a system 
which cripples the consumer and reduces his real purchasing power. 

As we have studied this bill, nearly every product turned out by 
manufacturers for eventual consumer use could get caught up in this 
pricing straightjacket. While this legislation is generally worded in 
terms of fair competition, let’s be honest and recognize it for what it 
is—a bill to help destroy real price competition over a large part of 
our economy. 

Senator Brsie. Mrs. Peterson, did I not understand the testimony 
to be pretty generally agreed that the area we are talking about here 
is close to 10 percent of the retail sales of the United States? It is 
your position that it goes broader than 10 percent of the sales? 

Mrs. Peterson. Do you want to answer that? 

Mr. Kassatow. I do not know that we have made any specific sta- 
tistical studies but this 10 percent is what is a fairly vital area for low 
and middle-income consumers. 

Senator Biste. I understood the proponents of the bill to suggest 
you were possibly talking about 10 percent of the market. I under- 
stood the opponents to the bill to say they were talking about 10 per- 
cent of the market. I understood Dean Griffin to say that was a fairly 
acurate figure as to the amount of the market about which we are 
talking. I was just wondering because you specifically say that this 
destroys real price competition over a large part of our economy. 

Mrs. Peterson. These are the items that consumers are using and 
inying a great deal. We have felt that it could possibly spread to 
that. 
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Mr. Kassatow. I would have no reason to question 10 percent be- 
cause we have not studied it that closely recently. 

Senator Bratz. I do not really know how important it is. 

Mr. Kassatow. I have a feeling that the Federal Trade Commission 
did a study a few years ago which should have most of the more 
concrete answers so one would not have to guess at the answer. It may 
well be 10 percent. 

Mrs. Pererson. Take its effect upon such things as the Robinson- 
Patman Act. Here is a piece of legislation designed to protect small- 
business men. It prohibits price discrimination by manufacturers in 
favor of large retailers except to the extent that price differentials are 
justified by actual differences in cost—but it does permit. these, i. e,, 
lower prices, where larger volume and lower costs are involved. 

Yet the legislation you have before you would make it impossible for 
the more efficient retailers to pass along any of these savings to the 
consumer—since all retail prices on price-maintained articles would 
tend to be at a high enough level to satisfy the very small, less efficient 
retailer. 

How far afield even some well-meaning efforts to protect the con- 
sumer can go are almost comically illustrated by a clause we found in 
another bill which, I believe, is also before this committee as a com- 

anion of resale price maintenance legislation. I am referring to 
S. 3852 which would make it unlawful to “sell goods at unreasonably 
low prices if the effect of any such sale at any such price may be to 
destroy competition or to eliminate a competitor.” Just what kind 
of limits would this place on price competition, namely, restraints by a 
prohibition against the elimination of “a competitor.” 

I recognize that the sponsors of these laws do not want to harm the 
consumer. Yet, unwittingly, they would go down this road. 

The lasting and significant result of resale price maintenance legis- 
lation might well be to make consumers pay prices that have been 
arbitrarily and artificially fixed by the manufacturers. To the enor- 
mous, almost monopolylike power that many manufacturers now have 
of attaching large blocs of consumers to their products by sheer adver- 
tising power, would be added a rigid, arbitrarily established price 
system. The combination would be most unhealthy for our economy. 

Some proponents of resale price maintenance have conjured up a 
picture of triumphant monopoly for us in the absence of passage of 
this legislation. The argument runs that the small retailers will be 
driven out by the ruthless competition of the chainstore or the depart- 
ment store, and then the consumer will be at the mercy of 1 or 2 large 
retailers who will exercise their power to force prices up. 

The only trouble with this picture is that it doesn’t square with the 
facts. 

The first fact is that so long as the problem of entry into retailing 
remains “easy”—and it is not really difficult to get into retailing— 
there is no genuine danger that the chainstore monopolies can grind 
down the consumer in the price front. Secondly, the statistics on 
retailing operations in the United States even fail to support the thesis 
that monopoly is emerging seriously at this level of the economy. 
Moreover, according to an FTC study a few years ago, there is even 
good reason to doubt that small retail stores have a better chance of 
survival under fair trade legislation. (The FTC studied the number 
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of business failures, for example, among retail drugstores in a series 
of States, some with and some without resale price maintenance laws. 
The results failed to demonstrate any better survival chances in retail 
price maintenance States.) 

Senator Bistr. Mrs. Peterson, I am just wondering what the facts 
do show aside from the fair trade legislation. I was rather under the 
impression that the independent merchant was being driven out of 
business more and more throughout the entire United States by chain- 
stores ; is that not true ? 

Mr. Kassatow. In the hearings held in 1952, on legislation of this 
type, the Federal Trade Commission prepared an economic report 

ealing with some aspects of this subject and looking at the trends on 

numbers of retail stores and percentage of sales which were taken by 
chainstores over a period of 20 years, they could find no evidence to 
prove that even the proportion b being taken by chainstores had risen 
sharply. 

Now I have tried to examine some of the Department of Commerce 
statistics since then. I do not think you can find an appreciable meas- 
ure Which shows that this is happening. Now many retail merchants 

robably do go out under pressure but apparently just as many come 
a in, so that the statistics really just do not seem to support that. 

Senator Brete. You were using a 1952 figure. 

Mr. Kassatow. Yes, but I have looked a little later at the Commerce 
figures. 

Senator Brstx. That was 6 years ago. 

Mr. Kassatow. We did not have all of the data to put the study 
together. Again this is the sort of thing possibly the FTC should be 
asked to put together for the committee. It would be easier with 
their statistics. I would be surprised if over a period of 20 years or 
so you could find that the statistics were showing that any serious 
encouragement was being made against the small retailer. 

Senator Briere. I hope you are right, but that certainly is counter 
tomy general belief. Of course, the facts would speak for themselves. 
I interjec ‘ted it only because your comment seemed to mean that the 
chainstores had not driven out the independent merchant. 

Mr. Kassatow. That is right; as much as we have been able to study 
the question, looking at that study and some later figures, we do not 
seem to find that true. One of the reasons is that it remains so easy 
to get into the retail business that it almost does not pay for the 
chainstore to have that as an objective, driving them out of business, 
and then raising prices under their monopoly. This would be the 
greater danger. “Let us say, for example, that the figures showed there 
was some modest. increase in the proportion of sales going to chain- 
stores, and I do not think the figures do show that. But this would 
still from an economic point of view not necessarily suggest that legis- 
lation was necessary. Until you decide for yourself that you can 
combine that with the fact that small retailers cannot go into busi- 
ness because of economic facts, banking facilities and so forth, I do 
not think you have a great danger. 

Senator Bistr. I was not addressing my questions to the need or 
the lack of need for legislation on any level. I was just interested 
in the actual facts and that certainly surprises me. 

Mr. Kassatow. The latest studies around and which have been 
presented do not seem to support the idea that the independent retailer 
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has seriously been suffering at the hands of the chainstores and ] 
think it would be easy enough to bring them up to date. 

Senator Bratz. Our staff could determine that. They may alread 
know the answers and, if not, they could make a study of this. Thank 
you, and pardon the interruption. 

Mrs. Peterson. That is all right. 

Senator Brste. You may proceed. 

Mrs. Pererson. Monopoly type pricing is a cause of legitimate pub- 
lic concern as it operates ai the manufacturing level in a number of 
industries. To extend price fixing and high profit margins to retail 
trade, as this legislation proposes, would only compound our economic 
problems and deal a blow at the basic foundation of the American 
economy, consumer purchasing power. Let’s worry about the prob- 
lem of restoring fair competition at the manufacturing level, and 
thereby render a service to the general public, instead of devising sys- 
tems to extend high prices to still one more phase of the economic 
process. ‘ 

So far as the consumer is concerned, there is nothing fair about this 
so-called fair trade bill. Actually it is entirely unfair to the American 
so ; 

e urge this committee to reject the proposed resale price mainte- 
nance legislation. 

Senator Biste. Thank you very much for a very fine statement, Mrs, 
Peterson. I would like to ask whether or not you or your staff made 
any study of one of the points that is constantly being made by the 
proponents of this legislation. This is in regard to the so-called dis- 
count house, or possibly a chain, although I think primarily to a 
discount house. They maintain that once you buy the article and 
once you pay the cash you do not obtain the services that you would 
receive if you went to the independent merchant. I think you heard 
the last witness. He emphasized the fact, and I do not question his 
statement, that in his area if you bought a Kodak at a discount house 
and there was something wrong with the Kodak, you could not take 
it back to the discount house to have it replaced or fixed and that 
that resulted in a deterioration of public respect for the product. 

Have you made any study of that particular phase? That seems to 
run through all of this. 

Mr. Kassatow. It seems that some of the trade journals have been 
stating during the past year or two that there has been some turning 
back away from the discount houses to the department stores in the 
purchase of appliances because people find they do not get 
enough services. It seems that this is the way this will come about 
and not by artificially restricting price competition or doing some- 
thing that is going to set rigid prices over a good part of the 
economy. 

In other words, the consumer is set upon by many forces in our 
society. We, for example, have long argued for such things as grade 
labeling. If your objective was to protect the consumer against shabby 
vac in merchandising, it seems there are many things you would 

ave to do, not necessarily going to resale price maintenance as this 
suggests. 

Mrs. Peterson. I know in buying things myself I am hunting bar- 
gains always. I have four children, and I like these stores where 
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they label the articles seconds, and then you know if I am buying 
this at a discount I am taking a chance but that is a chance a con- 
sumer is willing to take, If you are not buying a second, then you 
do expect quality. But when the merchants label damaged goods or 

ds which have been bounced or something on a special counter 
apt know you are taking that chance and the consumer is willing to 
do that. 

Senator Brexez. I believe in law school they said “caveat emptor.” 

Mrs. Prererson. Well, it is bargain hunting in my case and I think 
women generally are interested in that. 

Senator Brstze. Yes. You have not made a study on that. 

Mrs. Pererson. No. It would take some time to get it done. This 
was just from sampling a few people. 

Senator Brsiz. That is one of the criticisms of the practices of the 
present-day discount houses. Senator Thurmond. 

Senator TuHurmonp. I think she has made a very enlightening 
statement. 

Senator Braue. It has been a fine statement. 

Mr. Grinstein. 

Mr. Grinstein. This morning there was testimony before the com- 
mittee to the effect that if we were to have a fair trade bill such as 
this, it would stimulate the distribution of products and encourage 
production with the subsequent hiring of more workers. I was won- 
dering, in your statement, if you feel either this is not true or if it is 
true the increase is not substantial enough to overcome the damage 
to the consumer. 

Senator Brste. Do you understand the question, Mrs, Peterson? 


Mrs. Prererson. Well, I think I do. I am not the economist, but 
I would think so much of that is related to how much people can earn, 
if they can buy it, it depends on what is happening to wages, does it 


not, because as soon as people have this money they do buy. The 
money does not stay still in the hands of working peaple. 1 think if 
there is increased production, if people benefit by an expanding econ- 
omy and get increased wages, I think they might get more buying, 
would they not? 

Mr. Kassatow. Basically we believe that the passage of this type of 
legislation would tend to push the retail price level up and thereby 
tend to reduce consumer purchasing power in the aggregate. Be- 
lieving this it is hard for me to see how working in the long run this 
would actually increase jobs and production and employment. This 
is our basic position. Our basic belief runs counter to what you are 
suggesting might be the effect. 

Mr. Grinstern. Would you disagree ? 

Mr. Kassatow. We would disagree. 

Mr. Brinstetn. That is all. 

Senator Braue. Mr. Jehle. 

Mr. JeHLE. One question, Mrs. Peterson, and incidentally I think 
your statement was very good. It is true, according to the sponsors 
of this legislation, that its purpose is to place certain limitations upon 
price competition at the retail level. Those limitations you described 
as reasonable. Whether that is true or not, of course, is debatable, 
but the fair-trade forces also occasionally make the argument that 
one of the purposes of a labor union is to eliminate price competition, 
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as it were, as far as wages of the union members are concerned. | 
want to make it clear that I am not trying to equate the work of a 
human being, the labor of a human being, with the price of a com. 
modity, but assume that they could both be considered as commodities, 
Would you not feel that the same protection that is given a laboring 
man or a graup of laboring men under our union laws, insofar as re- 
strictions upon wage competition is concerned, is somewhat analogous 
to the limitations which this bill purports to place upon price com- 
petition among retailers ? 

Mr. Kassatow. I think you gave the answer yourself, quite frankly, 
We do not believe that you can simply apply the same laws to the 
sale of human labor as you can to commodities in the market system 
generally. You could in a sense, but at that point you would. be 
sharply changing the American enterprise economy. We think that 
you can and you must have some kind of protective laws on the sale 
of human laws. We think that there is some legislation which can 
be passed to protect small business from unfair practices, such as the 
Robinson-Patman Act, for example. We think, however, if you be- 
gin to go over into an area as broad as resale price-maintenance legis- 
lation, you would begin to strike a serious blow at the whole notion 
of market pricing in our economy. 

Mr. Jenie. So you think to equate the price of labor with the price 
of commodity would be to overlook the essential difference between 
the two? 

Mr. Kassatow. Yes. 

Senator Brste. Thank you very much, Mrs. Peterson. I think that 
was a very fine statement. 

Mrs. Peterson. Thank you very much for letting us come. 

Senator Bratz. We have one more witness listed for this after- 
noon. The hour, however, is very late, it is 4:30. The last witness 
for the day is Mr. Akerman. I note he is here in Washington, D. C. 
I assume there would be no great inconvenience in Mr. Akerman’s 
coming back tomorrow morning ? 

Mr. Akerman. That would be fine. 

Senator Brste. Very well, our first witnesses tomorrow will be Mr. 
Waller and Mr. Akerman. 

The committee is in recess until 10 o’clock tomorrow. 

(Whereupon, at 4:30 p. m., the committee was recessed, to recon- 
vene at 10 a. m., Tuesday, July 22, 1958.) 


STATEMENT OF JOSEPH FLEISCHAKER, PRESIDENT, NATIONAL APPLIANCE & Raplo 
TV DEALERS ASSOCIATION 


My name is Joseph Fleischaker. I operate a chain of appliance stores in 
Louisville, Ky., and I am president of the National Appliance & Radio-TV 
Dealers Association. This is the only national organization of appliance deal- 
ers in the country and, as such, it serves as spokesman for approximately 73,000 
retail firms. 

It is the hope and the wish of the majority of these retailers that you enact 
a national fair-trade bill which will permit manufacturers, who choose to do 80, 
to establish national-scale retail prices on their merchandise. 

By taking such action, you will permit many small retailers, who could not 
do so without it, to reap the fruits of their own sales effort, and you will not be 
causing the public to have to pay higher prices, because this merchandise must 
still be sold in competition with other goods produced by rival manufacturers, 
and producers of fair-trade merchandise would not dare set its prices prohibi- 
tively high. 
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I would like to tell you a little about how fair trade has functioned in our 
industry in the past and something about how such new legislation as you are- 
considering today would be likely to affeet appliances should you enact this bill. 

In all probability no major appliance manufacturers and no important tele- 
yision receiver manufacturers will fair trade their products. Save on a local 
pasis, the major appliance—by which I mean such large items as washers, 
ranges, refrigerators, freezers, dryers, air conditioners, and various combination 
wits—and television manufacturers did not use fair trade when it was available 
tothem. The one television manufacturer who endeavors to protect his dealers 
everywhere against price competition and his consumers against bait ads and 
switching, accomplished this by exclusivity of franchise and is still accomplishing 
it. Were this company so set up that it aimed at, say 10 to 20 percent of the 
television industry, as its larger competition is and does, such sales practices 
would not be feasible, regardless of anyone’s personal wishes. 

The only merchandise we offer our customers which was fair traded extensively 
in the past and is likely to be in the future is in the field of traffic appliances, also 
called portable appliances, electric housewares, or small appliances. Also, at no 
time has the majority of brands in this category of our merchandise been fair 
traded. My rough estimate is that fair-traded merchandise represented no more 
than 5 percent of the total in dollar volume of that sold by our members in fair- 
trade areas even at the peak of fair trade’s strength. 

There are reasons why this is more than a minor thing with our industry, 
however. Perhaps the most evident is that mass production is an important 
consideration in getting quality products into the hands of the public at good- 
value prices. Mass production requires multiple outlet distribution and, in the 
relatively low cost traffic appliance field, it takes a number of distributors to 
blanket larger markets well. (In contrast service, capital and degree of special- 
ization requirements pretty much relieve the major appliance field of the need of 
multiple distributorships per market.) Outlets for traffic appliances cannot be 
established as extensively without fair trade as they can with it. Evidence of 
this stems from the far greater size of the fair-traded manufacturers of recent 
years in our field as contrasted with the non-fair-trade lines. The former stand 
up well when you compare quality, too. 

To some extent, large, volume-buying dealers will generally have a buying 
advantage over those of less size and more moderate purchases. The smaller 
merchant, and this group is the great majority, is handicapped and could con- 
ceivably be completely destroyed by this set of circumstances. Since exclusivity 
of franchise isn’t compatible with mass production, only fair trade remains as a 
possible price protection device for these dealers and a concommitant quality 
protection one for their customers. 

We do not believe that you wish to see our Nation’s entire market place 
converted into a haggling bazaar. We feel that the merchant generally is more 
familiar with his products than the consumer could be and that the more un- 
scrupulous the merchant under such circumstances, the more he will prosper and 
the greater will be his damage to the public’s purse and confidence in retailers. 

We urge you to enact national fair-trade legislation. It will greatly cotribute 
to the health of our economy and the public’s satisfaction with its purchases as 
well as the accomplishment of good value in our wares. 


STATEMENT BY JOSEPH KOLODNY 


My name is Joseph Kolodny. I am managing director of the National Asso- 
ciation of Tobacco Distributors, Inc., whose members represent the wholesale 
trade which supplies in excess of $5 billion in cigarettes, tobacco, and related 
products annually to more than 1,400,000 retail outlets throughout the United 
States. I make this statement in behalf of our association as expressing the 
considered viewpoint of its officers, directors, and members. 

Since cigarette manufacturers, whose products represent the major source 
of our members’ business, have not in the past subscribed to fair-trade practices 
and there is no indication that, even with Federal sanction, they will do so in the 
future, the National Association of Tobacco Distributors has been able to ap- 
proach the problem of resale price maintenance with calm and objective dis- 
passion. Our approval of the purposes and intent of the Humphrey-Proxmire 
bill (S. 3850) is motivated not by a belief in economic gain that might inure 


x our members or their customers but rather by consideration of equity and 
lustice. 
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A merchant invests time, labor, effort, and capital in building up goodwill in 
connection with his brand or trademark. He sets standards for his products ang 
he works hard to create a quality product. That product is identified to and by 
the public in the form of a trademark. The trademark is nothing more or legs 
than the manufacturer’s reputation which he attaches to his products so that 
the public, in buying the product, at the same time buys the reputation of the 
man and the company which makes it. Such a man and such a company hay 
a right to determine the conditions under which such uniquely identitied 
merchandise should be resold. 

We have never seen any evidence to show that fair-traded merchandise ig 
priced so high as to guarantee that an inefficient wholesaler and retailer can 
continue to stay in business. On the other hand, we have seen an abundance 
of «vidence to indicate that those merchants who do price cut used the price- 
cutting technique for the purpose of establishing a monopoly and destroying com- 
petition. It is significant that price cutters never cut the price of merchandise 
that is not trademarked and nationally advertised. The loss-leader evil always 
affects those products whose value is firmly established in the public mind, 
We are not against lower prices. What we do oppose is the appearance of lower 
prices without the reality. When department store X sells trademarked 
product Y at 10 percent below cost and sells nontrademarked product Z at an 
80 percent markup, department store X appears to have cut prices, but in reality 
it has raised them. A loss leader is primarily a loss to the public, destroying 
its confidence, its standards of Value and its faith in reputable merchandising 
houses who observe fair and ethical rules in the pursuit of that economic 
competition which we all desire. 

If the fair-trade laws and fair-trade contracts injure the consumer, no valid 
brief could be made. We do not believe, however, that the consumer is injured 
by fair-trade laws and fair-trade contracts. On the contrary, we think the con- 
sumer is helped by it. Remember that the ultimate purpose of a cutthroat com- 
petitor and a loss-leader practitioner is to eliminate his competitors and to 
establish a monopoly in his own market area. Nobody wants to establish a mo- 
nopoly in order to confer a benefit on the consuming public. He wants to estab- 
lish a monopoly in order to be able to charge higher prices. Insofar as the fair- 
trade laws prevent him from establishing a monopoly, they are keeping the cost 
of living down for consumers and conferring a benefit upon the people who buy 
as well as the people who sell. 

The Humphrey-Proxmire bill is designed to do nothing more than to lend en- 
forceable teeth to the present chaotic situation created by recent decisions which 
confer immunity from fair-trade laws upon certain large retail enterprises which 
operate in interstate commerce from the sanctuary of non-fair-trade jurisdic- 
tions. The bill adds nothing conceptually new to our legislation. Congress 
has already sanctioned the acts of the several States which adopted fair-trade 
laws by enacting the Miller-Tydings Act of 1937 and reinforcing it by the 
passage of the McGuire Act in 1952. Congress has recognized the violation of 
a fair-trade contract to be an evil and, in the interests of logic and coherent 
thinking, should similarly prohibit the infringement of fair-trade contracts by 
those seeking out the technicalities of the law in order to vitiate its spirit. 


TESTIMONY OF FRIrz MACHLUP, PROFESSOR OF POLITICAL ECONOMY, THE JOHNS 
HopKINS UNIVERSITY 


If one wants a strong defense of so-called fair-trade protection—resale price 
maintenance—on economic grounds, one must not turn to an honest economist. 
If such a economist is asked whether price fixing in retail trade is in the na- 
tional interest, not just in the interest of special groups in the economy, he has 
only one answer: ‘No, it is not in the national interest.” If he has to explain 
why so many legislatures in almost all countries have seen fit to pass legisla- 
tion for retailers’ protection from price competition, he will have to point to two 
political factors—that retailers are an organized pressure group commanding 
many votes, and that the argument for fair-trade legislation can easily be put so 
that someone untrained in economics is persuaded, or at least able to acquiesce. 


SPECIAL INTEREST GROUPS 


In this respect, protection from retailers’ competition, through restrictions on 
price reductions, is much alike to protection from foreign competition, t'rough 
import restrictions. Save in a few exceptional circumstances, protection of 
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domestic producers against imports cannot be honestly defended as being in the 
interest of the national economy; but since such protection is demanded by 
politically strong and vocal groups pressing their special interests, and since 
those untrained in economics can easily be persuaded by arguments which are 
fallacious but sound plausible, the legislatures of almost all countries in the 
world have passed tariff laws and other trade restrictions to protect domestie 
producers from competition by foreign producers. If you poll all economists, or 
those whose special field is international trade, you will find them over- 
whelmingly opposed to higher tariff and quota protection. A poll of economists 
on retailers’ protection through fair-trade laws would likewise show an over- 
whelming majority in opposition to any such program. This committee could 
easily make such a poll by sending a short questionnaire to all members of the 
American Economic Association whose field is “industrial organization and 
market structure.” I would expect the result to be at least 9 out of 10 in favor 
of repealing our fair-trade legislation and restoring price competition to all 
sectors of the market. 

The special interest group for which this kind of legislation is urged is much 
smaller than it is widely believed to be. For by no means all the retail trade, 
let alone all trade, is affected by fair-trade protection. According to a report of 
this committee, made in July 1956, 71 percent of a significant sample of retailers 
have 10 percent or less of their business in fair-traded goods. Almost a third 
of all retailers carry no such goods at all, Only 10 percent of all retailers have 
more than one-half of their business in fair-traded goods. In short, what we 
have here is a small special interest group getting a favor at the expense of 175 
million consumers. 

Now if this merely meant that you take some money from the consumers and 
give it to the retailers as an extra profit, if it were only a transfer of income 
from the American people to the group of retailers which you love better than 
the rest of the population of this country, I could say nothing as an economist. 
As a citizen I could complain about such favoritism ; I could squawk about your 
scheme of taking money out of my pocket and of the pockets of all the workers, 
Government employees, schoolteachers, and all the rest, in order to give a bonus 
toa small group of favored retailers. But as an economist I have to be neutral— 
as long as your scheme does not reduce the total efficiency of the economy, does 
not hold down real national income, and retard the economic growth of the 
Nation. Price fixing does exactly that. And it thus costs the American people 
alot more than it benefits the few sellers of branded goods protected from com- 
petition under the price-fixing umbrella. 


COMPETITION AMONG RETAILERS AND AMONG MANUFACTURERS 


I do not have to point out here what every Member of Congress has been'say- 
ing hundreds of times, that restriction of competition reduces economic efficiency, 
and that we are dedicated to the maintenance of a competitive free-enterprise 
economy. Some people say that competition among retailers is not so:important, 
provided there is vigorous competition among manufacturers. This is wrong’on 
two counts. First, price competition in retail distribution can be very important 
as a spur to efficiency and a check to inefficiency within the field of distribution, 
quite apart from the presence or absence of competition among the producers. 
Secondly, the reduction of price competition among retailers results in a reduc- 
tion of price competition among the producers of the goods concerned. This is 
probably the chief reason why some manufacturers are so anxious to help the 
retailers to maintain a fair-trade program. 

You will want me to present supporting arguments for these two statements. 
The first can best be understood by imagining for a moment—what fortunately 
is contrary to fact—that all consumers goods were fair traded. How could re- 
tailers compete, if their freedom of charging lower prices is taken away? The 
only ways in which they could try to get bigger shares of the business would be 
through luxury service, fancy store decoration, air conditioning, more green 
stamps, better-looking salesgirls, free delivery, charge accounts with longer ¢red- 
it. In other words, instead of giving the consumer lower prices and thus’ en- 
abling him to buy more goods, productivé resourées are being used to give the 
consumer luxuries which he does not really want and would gladly exchange, for 
What they cost. Moreover, since the fixed retail prices allow a comfortable mar- 
gin for the least efficient of the retailers, the most important function of compe- 
tition—to eliminate inefficiency—is cut out of the system. 
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The second statement, concerning the effect of resale price maintenance upon 
competition among producers, shows why fair-trade legislation is the most ap. 
surd inconsistency in our whole antitrust program. If retailers were to fix prices 
among themselves, that would be unlawful restraint of trade. If manufacturers 
were to fix prices among themselves, that would be unlawful restraint of trade, 
But if both manufacturers’ and retailers’ prices are fixed at the same time 
through fair-trade price lists, this is perfectly lawful under the fair-trade laws, 

Naive laymen sometimes believe that price fixing is done by a group of people 
actually meeting and debating and agreeing on the prices they will charge. Ip 
actual fact, it is much simpler; all that is necessary is that a manufacturer pub- 
lishes a list and makes people understand that he will not soon reduce his prices 
below the list. Then all the other manufacturers can do likewise. But if they 
sell to retailers who are in price competition with each other, the manufacturers’ 
lists cannot be maintained very long; some of the manufacturers will find it 
expedient to lower their prices. Others will follow suit, and the consumers will 
get more goods for their money. 

However, if the retailers are compelled by law to stick to the list prices, then 
the manufacturers can maintain their lists. The result is a more effectively car- 
telized economy, where high prices all around protect the least efficient and least 
industrious. The antitrust laws forbidding restraint of trade are made a sham- 
bles, because the Government undertakes to restrain trade by helping the car- 
telists to police the fixed prices. The irony of it all is that the supporters of this 
scheme pose as high-minded believers in a competitive free-enterprise economy, 
although no one dealing with fair-traded goods is to be left free to be enterpris- 
ing and to compete for business by passing on to consumers the economies of 
his greater efficiency. 

FREEDOM TO CHANGE PRICES 


Perhaps I may add at this point that my opposition to fair-trade price policing 
is based not only on economic principles—efliciency and economy—but also on 
the moral principle of individual freedom. I consider it an outrage that in 
peacetime, in an otherwise competitive field, a seller should be prohibited from 
deciding and asking the price at which he is willing to sell. In the case of public 
utilities, natural monopolies, we have accepted systems of price regulation in 
order to prevent monopolists from charging exorbitant prices. In wartime, we 
have accepted systems of price control chiefly in order to prevent producers of 
civilian goods from bidding up the prices of productive resources needed for the 
production of military goods. But when neither natural monopolies nor wartime 
emergencies are involved, the abrogation of the freedom of pricing without collu- 
sion, in free competition with others, should be intolerable to all defenders of 
freedom, and especially to the defenders of a free-enterprise economy. That this 
aberration of a depression period—the first fair-trade law with enforcement of 
list prices was introduced in 1933—should have been allowed to continue for as 
long as 25 years in this country with its tradition of freedom is hard to under- 
stand, even when one realizes that the price-fixing interests have maintained a 
bureau of education on fair trade to reeducate the public to accept coercive 
pricing. 

THE THREE ARGUMENTS 


Three arguments have been used in support of the fair-trade system of fixing 
and policing the retail prices of branded or trademarked goods. 

Argument 1: The practice of using “loss leaders” is an unfair method of com- 
petition, which should be prohibited. 

Argument 2: The practice of selling branded or trademarked goods below the 
list prices suggested by the manufacturer or wholesaler reduces the property 
value of his trade name or trademark, which should be prevented. 

Argument 3: The practice of selling at prices which do not include a fair 
profit margin for the retailer is predatory competition, leading to the extermi- 
nation of small business. 

Do these three arguments have a firm basis of both factual evidence and 
economic reason? 

THE LOSS-LEADER PRACTICE 


The loss-leader practice must be examined for its effects upon (a) the 
consumer, (0) the small retailer, and (c) the owner of the trade name or 
mark. 
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(a) The assertion that consumers are injured by this practice because they 
are lured by it to purchase from the same store overpriced or inferior goods 
lacks any evidence. Of course, the store which offers a bargain does so in the 
hope that people will buy other things besides; but no one has proved (i) that 
the loss leader really costs the store more than what it is sold for, (ii) that 
most stores offering such bargains really try to palm off overpriced or inferior 
goods on their customers, and (iii) that many customers are so careless or 
dumb as to be switched to inferior goods or to be talked into paying excessive 
prices. It is not our custom to send a policeman with each customer to make 
sure that he is not cheated and, moreover, there is no reason for believing that 
customers will more likely be cheated by a store that offers bargains than by 
one that spends large sums on advertising or by one that does neither and 
handles only a small volume of business. 

In most instances in which complaints about loss-leader selling have been 
checked, it was found that the stores in question had not lost at all on the 
articles offered at low prices, but merely were satisfied with smaller margins. 
It is deceptive language to speak of loss leaders in such cases. (A British 
Royal Commission stated a few years ago that the term “loss leader” was 
applied so vaguely as to make it impossible to find any basis “for reconciling 
the frequently divergent features attributed to loss-leader selling.” An even 
stronger statement on the loose use of the term by business is found in the 
Canadian inquiry into loss-leader selling.) But, in any case, the assertion that 
the consumer is put at a disadvantage through bargain or loss-leader selling 
rests on the assumption that, as a rule, he is stupid. This assumption is 
untenable and has always been rejected by those who were responsible for 
framing our legal and economic institutions. Few people are unable to learn 
a lesson; American consumers are quite cagey and not easily fooled. As 
Professor Adelman once said, “The supposed evils of loss-leader selling rest 
fundamentally on the idea that the consumer is so dumb that, if he is lured 
into the store with a few low prices, and prices have been raised on other 
things, he will never know the difference.” 

(b) There is more to the point of view of the small retailers who complain 
that they lose business to the large store that attracts customers through loss- 
leader sales, and they may even find it expedient to discontinue carrying the 
article sold elsewhere at a bargain price. No doubt it must be aggravating to 
retailers to lose business to a chiseler. But is this a good reason for the 
Government to rush to their aid? 

The careful inquiry by the Canadian Restrictive Trade Practices Commission, 
published in 1955, came to the conclusion that “in the course of this lengthy 
inquiry” no “serious shortcomings from the public viewpoint” had been shown, 
and that instances of real loss-leader selling had been extremely rare and with- 
out “any significant effect.” I am satisfied that this conclusion applies equally 
to the situation in the United States. But, just for the sake of the argument, 
let us ask whether legislative remedies would be indicated in the public interest 
if real loss-leader selling—not merely competitive price cutting—were frequent 
and effective in diverting business to those who practice it. Granted that small 
retailers may not be able to afford the cost of selling anything below the price 
at which they buy it; but similarly they cannot afford the expensive advertising 
that is done regularly by chain stores and department stores, nor the free cus- 
tomer parking and all the rest. But this does not mean that they cannot con- 
tinue in business. They enjoy offsetting advantages, both on the cost side and 
on the side of customer attitudes. No one has ever shown that loss-leader prac- 
tices of large stores would make the difference between death and survival of 
small retailers. 

(c) If, when some stores have sold a branded or trade-marked article at a 
bargain price, many retailers discontinue stocking this article or at least stop 
pushing its sale, the producer has a real grievance. How serious a grievance 
isit? The Canadian Commission answered this as follows: 

“Tf a manufacturer loses some dealers who are unable to adapt their handling 
of his product to a competitive market, it does not follow that his overall sales 
volume will suffer. The interest of large-volume sellers to maintain and increase 
sales volume and the widening of the market through lower prices will be potent 
factors in sustaining trade in the manufacturer’s product. There is also the 
factor that dealers who wish to maintain patronage will find it undesirable to 
discontinue a line which is in strong demand by consumers, even if the margin 
which they can obtain is not as large as they previously enjoyed. No proof satis- 
factory to the Commission was offered that overall sales volume had in fact 
suffered in any instance in Canadian business.” 
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Some manufacturers may complain about the loss of orders from retailers 
irked by cutrate sales of the article, and may fail to note at the same time that 
orders from other distributors, namely from those who are satisfied to work with 
smaller margins, have increased enough to overcompensate for the loss. Other 
manufacturers, however, have been smart enough to discover the connection, have 
realized that lower distributor’s markups are favorable to larger sales, and, in 
consequence, have become cool toward fair-trade price policing. 


THE LOSS OF GOOD WILL 


The second argument—the need for protection of the property value of trade 
names and trademarks against the loss of goodwill as a result of price cutting 
below official list prices—appears so strong and plausible to many that they con- 
sider anchoring the entire fair-trade program onto the trademark law. On the 
other hand, one of the foremost trademark lawyers, Mr. Derenberg, has been 
moving in the opposite direction, stating that “the argument for fair trade as q 
means of protection of the manufacturer’s goodwill has lost some of its force” 
with him and that he is “beginning to come to the conclusion” that the goodwill 
argument is not quite so important to the manufacturers as it has been alleged 
by the defenders of fair trade. 

There are two separate steps in the argument: (a@) That the goodwill ofa 
trade name or mark suffers when the article which they identify is sold below 
the price announced by the manufacturer, and (b) that the public interest re- 
quires prevention of such loss of goodwill. The first is a question of fact, the 
second a question of political philospohy. 

It would be difficult to understand why a consumer should lose confidence in 
the quality of a product when he finds that one or more retailers in their competi- 
tion with other retailers sell it at a lower price. But if for me the retailer’s 
profit margin is no reflection on the quality of the product, perhaps it is for other 
people; and perhaps somebody has not contented himself with introspective rea- 
soning and has made inquiries. The Canadian Commission has done so, and this 
is what their report says in the summary chapter: 

“It was frequently represented to the Commission during the hearings by 
some representatives of both manufacturers and dealers that price competition 
in the sale of a particular branded article had the effect of lessening consumer 
preference for the article and reducing purchases. In other words, it was sug- 
gested that the affording to the consumer of an opportunity to purchase a branded 
article on a competitive price basis as between dealers would lessen the con- 
sumer’s good will toward the manufacturer’s brands. The Commission considers 
that the weight of the evidence in the inquiry does not support these representa- 
tions. No positive evidence was submitted which would indicate that a con- 
sumer’s attitude toward a branded article became less favorable if he found 
that he could purchase it at a lower price, and in fact the evidence which was 
given as to the quantities of certain branded articles, which were bought in 
brief periods when a substantial price reduction was advertised, points in the 
opposite direction.” 

Since the question of fact is answered in the negative, the question of policy 
becomes a moot one. But I should like to stick my neck out by making the 
provocative statement that even a serious loss of value of trade-mark property 
as a result of price competition should be of no public concern and would not 
call for preventive or remedial measures in. the public interest. The trade 
mark law has one ultimate objective: to protect the consumer against deception; 
the protection afforded to the owner of the trade-mark is only instrumental to 
the ultimate objective, in that the owner can be expected to look out for his own 
interest and to sue those who by unauthorized use of identifying devices deceive 
consumers. But where no consumer interests are jeopardized, the public interest 
does not call for action in support of the value of the industrial property in ques- 
tion. Thus, resale price maintenance for the purpose of maintaining the value 
of trade-mark property would be objectionable in any case. It is doubly 50, 
since, according to all available evidence, no real danger to the value of indus 
trial property arises from price competition among retailers. 


PREDATORY COMPETITION 


Before we can examine the assertion concerning the dangers of predatory 
competition, we must know what it is; we must know when competition i 
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“predatory” and when it is not. This can be known best after we-call to mind 
what functions the socially useful type of competition is supposed to perform. 
In order to work well in a way that benefits society, competition should— 

(1) keep producers and distributors under constant pressure, giving them 
no chance to relax in their efforts to serve the public as well as possible ; 

(2) force them thereby to be ingenious and to think of ever more efficient 
ways of producing and distributing ; 

(3) force them to be satisfied with the margin of receipts over cost that 
is just compatible with the survival of that number of firms which the best 
service to the public requires; 

(4) force those who relax, who are not constantly improving their methods, 
and who try to charge more than is needed for an economically operated 
enterprise to survive, to go out of business and do something more useful 
instead. 

Thus, that it eliminates the least efficient or the least satisfied is one of the 
socially desirable functions of competition. In some industries it is possible, 
however, for a less efficient but financially powerful firm to drive a more efficient 
put financially weak firm out of business by selling for a considerable time at 
substantial out-of-pocket losses. All the firms will lose money in the process, 
but the richest ones will survive. After the poor rivals are killed off, the sur- 
vivors are left in monopolistic control of the market and can recoup their losses 
by gouging the consumers. This is “predatory competition”; it can exist only 
in industries where it is very difficult and very expensive to start a business, or 
to reenter once you are out. For, surely, no sane person would ever dream of 
throwing away money for years in order to kill rivals if they can come back into 
business, or others in their places, as soon as prices are raised. Retailing is 
typically the kind of business where entry and reentry is easy and cheap and, 
therefore, predatory competition cannot exist. If some people in the retail 
trade use that term, they do so either because they do not know what it means or 
because they hope that it will make a big impression on others who are ignorant 
of its true meaning. 

Even when the term “predatory” is used in a loose sense to refer to all dis- 
criminatory practices of a large firm that are seriously injuring their smaller 
competitors, there is little or not evidence that such competition has actually 
killed off many small retailers. Thus one economist, apparently annoyed by 
the horror stories circulated by fair-trade advocates, exclaimed : 

“Oceans of ink have been spilled on the supposed evils of loss-leader selling, 
local discriminatory selling, and so on. But what I am still looking for is one 
authentic example of somebody’s being put out of business by the discriminating 
sharpshooting of a chain store. I have yet to find the one example—to be able 
to offer it to my students as a museum piece.” 

This does not mean that this expert wants to deny the high mortality rate 
in retail trade. It has been general knowledge that retailing has a very high 
mortality rate. But it has also a very high birthrate. This is why we do 
not have to worry about the emergence of one retail-monopolist controlling a 
market for any length of time. 

If the claim that, because of the prevalence of predatory competition, small 
retailers cannot survive without fair-trade laws is taken. seriously, we can 
easily look whether there is any evidence for it. Three States, Missouri, Texas, 
and Vermont, and the District of Columbia, have never had fair-trade laws. 
They surely cannot have any small retail businesses left if that claim is right; 
they must all have died off in the last 25 years. Have they? And since during 
the. last years, the fair-trade laws have been invalidated or have become in- 
operative in some 15 other States, we should see in these States an enormous 
jump in the bankruptcy rates for retail businesses. .We should see it—if the 
fair-trade advocates are right. 


EQUALIZE RIGHTS IN DISTRIBUTION 


One additional argument ought to be examined, partly because it has been 
advanced by the one reputable economist of my acquaintance who defends fair- 
trade legislation, partly because it has been incorporated into the title and pre- 
amble of H. R. 10527, a bill introduced this year in the House of Representatives. 

his bill intends “to amend the Federal Trade Commission, Act * *'* so as to 
equalize rights in the distribution of identified merchandise.” od 
_The point is that very big manufacturing concerns can becOme wholly inte- 
grated and own their retail outlets; since they sell directly to the consumér 
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they need not dictate their prices to anybody else. Likewise, large and power- 
ful firms can sell through their own agents or through their consignees. Small 
manufacturers and wholesalers may not be able to afford such schemes; if they 
want to control the retail prices of their products, they need fair-trade laws 
which prevent retailers from engaging in price competition. 

In other words, since we cannot prevent every manufacturer from controlling 
the retail prices of their products, we are told that we should prevent none, 
The logic of this argument can be easily shown by an analogy, also in the anti- 
trust laws. Congress has not found a good way of preventing very large firms 
from achieving a measure of control of their market. But our laws have been 
prohibiting firms from combining to achieve collective control of the market, 
This prohibition of contracts in restraint of trade obviously deprives small 
firms of an opportunity which the very big one may have. Hence, if we set out 
to equalize the opportunities of the small and the big, we must hurry and re- 
peal the Sherman Act and allow all firms to get together and form cartels and 
other combinations to restrain trade to their hearts’ content. Then the rights 
will be equalized. I trust that this argument will not convince many Members 
of the Congress. 





STATEMENT oF D. L. MAcCuartc, MANAGER—DISTRIBUTION PLANNING, HOUSEWARES 
AND RADIO RECEIVER DIVISION, GENERAL ELECTRIC Co. 


My name is D. L. MacCuaig and I am manager, distribution planning of the 
housewares and radio-receiver division of the General Electric Co. This division 
with headquarters in Bridgeport, Conn., consists of 5 separate operating depart- 
ments with 9 manufacturing plants variously located in the States of California, 
Connecticut, Massachusetts, New York, North Carolina, Ohio, and Pennsylvania, 
These product departments are responsible for the manufacture and sale of a 
variety of electric-housewares items, including electric blankets, fans, heating 
pads, heaters, vaporizers, electric clocks, portable appliances, vacuum cleaners, 
und floor polishers, as well as radio receivers. 

In marketing these various products there are many common distribution 
problems as well as ones that are special for a particular product line. Ags 
manager, distribution planning for the division, it is my responsibility to inte 
grate the distribution policies and programs of the five product departments, to 
evaluate the various channels of distribution utilized by them, and to keep 
management informed as to current developments and trends in distribution as 
related to all of their product lines. 

Both organizationally and geographically the housewares and radio-received 
division and its operating components are separate and distinct from other divi- 
sions or product departments of General Electric Co., which are engaged in the 
manufacture and sale of a wide variety of different consumer items. Responsi- 
bility for these products is vested in other components of the company which 
have separate production facilities, different plants and management personnel, 
and different distribution problems. Accordingly, it must be clearly understood 
at the outset that this statement is confined solely to the housewares and radio- 
receiver division products and are made in the light of their problems alone. 

We are grateful for the opportunity to submit this statement as part of the 
record of the hearings by this committee regarding S. 3850 and the need for 
appropriate new Federal legislation if fair trade is to be restored as a legally 
workable concept for manufacturers who may wish to utilize it in the mass 
distribution of merchandise through traditional wholesale and retail channels. 
As a vigorous exponent of fair trade following the adoption of the McGuire Act 
in July 1952, we are hopeful our extensive experience and knowledge of the 
operation of fair trade in the electrical housewares and radio-receiver business 
may be of assistance to the committee. To that end we would like to review some 
of the basic characteristics of the electric-housewares industry, the brand-name- 
marketing system we have used in the distribution of our products and our recent 
experience in operating without fair trade. 

In the industry in which we compete, there are many producers engaged in the 
manufacture of a wide variety of similar items . With no one manufacturer 
preeminent in all product lines, competition has been severe and the field has 
been wide open to all comers. There are companies with heavy capital invest- 
ments in full-production facilities and there are other companies with operations 
limited largely to assembly of components purchased from outside sources. In 
all cases, however, the more successful companies have depended upon the mass 
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production of merchandise suitable for mass marketing through many thousands 
of small, independent merchants as well as their larger competitors. 

As an indication of the highly competitive nature of the various businesses in 
the electric-housewares industry, a recent summary disclosed there were some 
49 manufacturers making the same type of radios that our division produces. 
Much the same picture is true in other lines which range from fans, with 90 
manufacturers, to vaporizers with 12. 

A further characteristic of the electric-housewares industry is the phenomenal 
number of units sold and the aggregate value of these products which range in 
price from a few dollars to over $100. Last year, for example, according to the 
pest information available to us, there were over 100 million units sold, including 
about 10 million radios, in some 20 different product categories. Furthermore, 
the retail value of these industry sales reached an estimated total of more than 
§2% billion. As these figures indicate, this is a big industry and involves mass 
distribution on a gigantic scale, for, almost without exception, each of these 
wits had to be individually packed, shipped, and handled by distributors and 
dealers before being sold to the ultimate consumers. 

Such facts make readily understandable our conviction that the products we 
manufacture must utilize mass-marketing techniques to move the greatest volume 
of goods to the greatest number of people at the lowest possible cost. In this 
regard, it should be emphasized that many of the division’s products are fre- 
quently bought on impulse by consumers. When people see the merchandise 
displayed, they are often stimulated to buy either for their own use or for gift 
purposes. In this sense purchases of our products are often made without very 
much advance thought or planning. For that reason it is highly important to 
have these products widely displayed and continuously available in as many 
different types of retail outlets as possible, and our distribution patterns have 
been established to accomplish this objective. 

We further believe no one type of distribution is adequate to insure the flow of 
goods to the many different outlets serving this mass market. At the present 
time, therefore, we utilize approximately 15 different types of distributing 
operations, ranging from electrical to drug, and from jewelry to dry goods. 
These distributors, in turn, sell to almost as many different types of retailers, 
including electrical dealers, department stores, drug, and auto-supply stores. 
Thus, the division’s mailing list of retail dealers to whom it regularly sends 
product and promotional information in the form of its own “traffic builder” pub- 
lication, now totals approximately 150,000. With such countless thousands of 
retail outlets to be reached and the millions of items to be stocked, a variety of 
wholesalers or agents is essential to support this high volume of sales. 

Distributors also normally handle other competitive product lines as well as a 
host of unrelated items. Their interest in our products or any competing line 
may rise or fall, depending upon such things as consumer demand, availability 
of longer margins or advertising and promotional plans offered from time to 
time. On top of this, no one line represents a very substantial part of the 
average distributor’s total volume so consistent preference is not apt to be given 
to the products of our division, or, those of any particular competitor. 

These characteristics explain, in part, why it is so vital for our division to 
keep its policies and programs up to date, and in tune with the needs of its own 
marketing structure as well as the needs of the distributors and dealers upon 
whom we have relied so heavily in the past. It was to protect this structure 
and to serve what we sincerely believed was the balanced best interests of our- 
selves, the trade and ultimate consumers that we reinstituted our fair trade 
program in 1952 following the passage of the McGuire Act. 

We were under no illusions fair trade was the perfect answer to all of our 
distribution problems but rather were convinced it was the most practical 
approach for us as a manufacturer to develop and perpetuate our reputation 
with the public and the trade for products of the inherent uniform value and of 
superior quality. We also sought to encourage thousands of small dealers to 
handle our products by offering them an opportunity to stock and sell these items 
on a realistic, profitable basis. 

We undertook our fair-trade program in full knowledge of the fact we were 
entering into a long, extensive, difficult, and expensive campaign. In all, many 
millions of dollars in administrative, legal, and other costs were spent to enforce 
it, and we continued the program as long as we were able to effectively carry out 
its objectives. When it became apparent fair trade was no longer workable, 
its termination was announced in a letter dated February 25, 1958, which was 
sent to all our distributors and dealers. A copy of this letter, completely setting 
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forth our position.and the reasons for action, is attached for the committee's 
convenience. 

As our letter stated, this action did not mean we had abandoned our belief jp 
the principles of fair trade. .On the contrary, we are convinced fair trade hag 
demonstrable benefits for both dealers and consumers. To the thousands of 
dealers handling our products it provided an opportunity to obtain reasonable 
compensation for their role in the distribution process.. To the millions of cop. 
sumers who purchased our products under a fair-trade program, it meant the 
continuing and ready availability of General Electric merchandise of increased 
quality and utility at low but realistic prices. 

The fair trading of our products had never been synonymous with excessive 
margins or inflated retail prices. Im fact, the lowering of retail prices under q 
fair-trade program has been made possible not only through major design and 
manufacturing improvements for consistently better products but by virtue of 
lower distribution costs which brought about reductions in markups at both the 
wholesale and retail levels. Thus, as far back as December 1955, when this 
division announced a new pricing structure based on lower margins, retail prices 
were significantly reduced. Low prices were still in effect at the very time we 
were forced off fair trade and there were many examples of outstanding con- 
sumer values. Let me illustrate: 

The 1958 model F—60 steam and dry iron when compared with its 1952 counter- 
part has improved steaming characteristics, lighter weight, more water capacity, 
and larger ironing surface. Its fair-trade retail price in 1952 was $18.95 while 
in 1958 its fair-trade retail price was $16.95, an 11-percent reduction despite 
increases in labor rates of about 35 percent and overall company material costs 
of some 20 percent. 

Our standard automatie toaster in 1952 was fair traded at $22.95 whereas in 
1958 the corresponding fair-trade retail price was $18.95, a 17-percent reduction. 
Again, the 1958 model was far superior to its predecessor in performance, appear- 
ance, and quality. 

There was also the substantial reduction in the fair-trade retail price of our 
canister-type vacuum cleaner which similarly occurred in the face of rising mate- 
rial and labor costs. Thus, in 1952 shortly after the new General Electric canis- 
ter cleaner was first designed, tooled, and introduced, the fair-trade price was 
$99.95, a price which was competitive with comparable cleaners on the market 
at that time. Through design improvements, substantial savings in manufac. 
turing costs, and increased volume, its superior performing counterpart in 1958, 
under fair trade, was offered at $54.95, a reduction of approximately 45 percent. 

Finally, there is the twin-bed size automatic blanket with new and better 
electrical circuits, improved controls and blanket fabric, which sold under fair 
trade for $24.95 in the early part of this year. Its counterpart in 1952 carried 
a retail fair-trade price of $57.95. During those intervening years under fair 
trade, the General Electric Co. made substantial investments in new production 
facilities for this growth product to bring about dramatic reductions in manu- 
facturing costs. In addition, through major design improvements, new mate 
rials, and lowering of costs of distribution, a reduction of almost 55 percent in 
the fair-traded retail price was passed on to consumers. 

With the end of fair trade nationally, the impact of discount selling upon our 
business became pronounced in many areas. The effects of such widespread 
price cutting were not unforeseeable since our experience in non-fair-trade 
States had taught us that such discount selling would tend to cause the concen- 
tration of products in the hands of fewer and larger dealers, destroy our efforts 
to create a uniform dollar value for our products in the minds of consumers, and 
in all too many cases, force the reduction of distributor and dealer margins to 
unsound and uneconomic levels. Additional proof of these facts and their 
adverse effect upon our small-dealer structure, was not long in forthcoming after 
our termination of fair trade. Let me offer a few of the typical situations that 
have arisen. 

In Baltimore the end of fair trade precipitated a widespread price war on our 
products. For example, the General Electric $19.95 portable mixer was adyer- 
tised in the newspapers during the early weeks of March at $11.88. Our selling 
price of this model to wholesale distributors was $11.72, leaving a margin of $0.16 
to cover the distribution costs of both the dealer and the distributor. Out of 
this $0.16 the wholesaler had to obtain his compensation for warehousing, selling, 
shipping, billing, and collecting, while the dealer had to pay for similar functions 


at the retail level, ‘including the additional cost of advertising, As late as May 
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4958, this same mixer was advertised for sale at $12.76, thus increasing the $0.16 
margin to $1.04. 

It is obvious, of course, that neither the distributor nor the retailer could make 
a profit from the sale of portable mixers at these ridiculously low prices. _ It 
seems clear, therefore, many small dealers would neither have'the capital nor the 
jnclination to continue to stock and sell mixers at these prices, while larger 
retailers who could use our products to build store traffic for other. margin- 
producing merchandise, might not be subject to the same economic pressures: 

In Boston, too, parallel pricing situations occurred. Our F-60 steam and dry 
jron, for example, carries a suggested list price of $16.95 and is sold to wholesale 
distributors for $9.95, ‘After the termination of fair trade the retail price of 
this iron fell to a low of $10.95 early in March, thus providing the distributor 
and the dealer with a total gross profit of $1. Again, for the reasons noted 
above, such a profit figure was totally inadequate! to compensate the distributor 
and dealer for their expenses in distributing this item. 

Other illustrative areas in which the same or similar products manufactured 
by this division were widely: advertised immediately following \the end of fair 
trade; as loss leaders, or, at wholly uneconomic, sacrificial levels:may be readily 
seen from the following tabulation : 





| I, } rnin 
| F-00 steam iron |  \T-82 toaster | M-17/27 portable 
| | mixer 














Suggested retail price... -2--2.--..2+----+4-5 aa} | $16. 95 $18.95 $19. 95 

Distributor wholesale cost ...---.---..-----.- ae 9.95 11.13 11.72 

Lowest advertised prices: 1 } 
Mew Work.t iio. 1iL)s1j. 2st -oisaa OBS) ($BOAD4o 129 (BUD. MA) 19Oy espns. 
Philadelphia... ..-:-.24., » tht. apdans = 444 -| Fe BSL Qe SB)i: 10527 ,. ee - oe WE potas 
I I a 9,68 (10. 97))" ©1219 © 12. 59) 11.88 | ($11. 88) 
erpmenrimeer. Nt Ph sy Ot AOL SUE SSRI Ae og 7.99 (13.58)} 8.49 (14. 99) 8.99 (15.98) 
Chicago _.... ~- MUL Ad. SJ itoen. 442.4382 } 9,59.» ¢ 9.25)) ; 10.95 ( 12.85) 32. 88. ¢ 12,88) 
Milwaukee ee eee | 10.88 (12, 2: d} TO eee 
II a a cameguenks 11. 49 He 44) 14.88 (13: 87) 14.88 (13.77) 

Wiebe OO eg Tt Onion sito: 1) gr95€ 9! OByLI) 1olose {1.8894 + La G5( 12. 79) 
Rew: OrivenBostabiioloi cite Ah... dlor..g | 10.88; (10,:67)) 12; 66.) (12.79) 25996 2 fo ox, a}- 
I on. cot meen neh tenants 10,98. UL 4h) 1229 C168)" 9.68 CAL 7) 

















! Figures in parentheses indicate advertised retail prices during May or the Ist part of June 1958. Where 
no figures are shown, retail dealers presumably declined to expend any advertising effort on the listed prod- 
ucts because of the low prices. 


With the passage of only some 5 months since the termination of fair trade, it 
is obviously too soon to have:a\precise pictwre as to what has happened im each 
narketing area of the country at distributor and dealer levels, or evem tooseon 
to thoroughly evaluate all the data we have collected regarding, selected.areas. 
Perhaps all; that, can be, safely stated is, that we do.see emerging. in. typical 
netropolitan, areas, patterns. which unfortunately tend,to confirm our past ex- 
perience. We do know, of course, what has immediately happened to, our own 
fales to distributors and here too, the picture.is, far,from, reassuring... Thus, 
despite the slight increase.in the division’s. sales which briefly occurred. in 
March after termination of fair trade, we find, the total division sales. to its 
distributors for: the first 6 months of 1958, are appreciably, below these. of, the 
comparable 6-months period during 1957. 

How much of this sales decline to our distributors was attributable solely to 
general economic conditions rather than the present chaotic retail. pricing situa- 
tion caused by the end of fair trade, can never be accurately measured. More- 
over, we have no way of knowing how long these general economic conditions 
Will:persist or for what period discount selling will continue in its present un- 
bridied form to the detriment of this division, its distributors, and dealers, 

As might be anticipated, distribution generally. has; adepted| a. wait-rand-see 
policy. This has been confirmed by a;sampling of our distributor customers 
who reported early in. May: 1958, that approximately 35 percent of. the dealers 
served, by them were apparently pursuing such a policy. Personal contacts, with 
the dealers themselves tend to support this estimate and, many dealers. have 
told us of their present disinterest in our line, and their intention to deemphasize 
the, sales of our products or even, in some cases, to discontinue them. 

We have frankly recognized, the seriousness. of this situation .and sought, to 
counter such a reaction, at, distributor and dealer levels by, urging, our, field sales 
Tepresentatives to contact personally both» the .distributers,; and, their small 
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dealers. In these personal contacts with retail dealers every effort is being 
made to persuade them as to the importance of staying in our business. In the 
past few months over 2,000 neighborhood dealers, located in fair trade areas, 
have been personally visited for the express purpose of urging them to continue 
to stock and purchase our products, to capitalize upon the neighborhood service 
for which they are noted, and to sell at prices which will offer a satisfactory 
profit to them. In addition, our vice president and general manager has made 
an extended tour of the country to meet with distirbutors of our products to 
strengthen their interest and support for the electrical housewares and radio 
receiver industry under the trying circumstances of today’s market conditions, 

The electric housewares industry has been built to its present impressive size 
and diversity upon the concepts of mass production and mass exposure of brand 
name goods to the millions of ultimate consumers. The continued growth and 
prosperity of this industry largely depends upon the mass distribution tech. 
niques used so effectively in the past. To preserve this broad marketing ap- 
proach, it is essential that the thousands of dealers be fairly compensated for 
their share in the distribution process. If retail prices remain at ruinously low 
levels, or if price cutting tactics based upon loss leader or no-profit selling to 
build store traffic, are allowed to continue unabated, they cannot help but 
adversely affect manufacturers and their dealers, especially the smaller ones, 

As we have seen in the past, and is now being demonstrated again, attrition 
in the number of dealers handling nationally advertised brand items is inevitable 
under today’s market conditions. To what extent this attrition will go, or 
what the ultimate overall effect will be upon the thousands of dealers now 
participating in the sale of this industry’s products, is impossible to forecast 
at this time. We are firmly convinced, however, the small dealers particularly, 
must feel there is a reasonable chance to earn a fair profit on the functions 
they perform in the distribution process in order to justify their continuing 
in this business. Without this possibility, without hope of the gain outweighing 
the risk, there is little incentive for them to continue selling the industry’s 
products and the dealer structure is bound to suffer accordingly. 

In conclusion, may I submit for your consideration the attached suggestions 
for clarifying changes in the language of 8. 3850. If any additional explanation 
or information is desired with respect to these proposals, we would be happy 
to comply with the committee’s wishes in that regard. 


GENERAL ELEctTrIc Co., 
HOUSEWARES AND RApDIO RECEIVER DIVISION, 
Bridgeport, Conn., February 25, 1958. 


To all dealers and distributors of General Hlectric housewares and radio 
receivers: 

Developments of the past months have forced us to the conclusion that an 
effective fair trade enforcement program is no longer available in the marketing 
of the products of the housewares and radio receiver division of General 
Electric Co. 

This does not mean we have abandoned our belief in the principles of fair 
trade which this division has supported so long and so actively. We are 
convinced of their merit for the reasons publicly declared on many occasions. 
Rather, our conclusion has been dictated by circumstances beyond our con- 
trol which have blocked our continuation of an effective enforcement program. 

Thus, in the past months, court after court has expressed its lack of sympathy 
with fair trade, and its disagreement with the legislative judgment which 
led to the passage of the fair-trade laws. A total of 14 State supreme courts 
have also declared their statutes unconstitutional in whole or in part. These 
decisions, combined with Missouri, Texas, Vermont, and the District of Co 
lumbia where fair-trade acts were never passed, create a total of 18 vast and 
commercially important non-fair-trade areas which adjoin fair-trade States 
and greatly compound the difficulties of equitable enforcement at their borders. 
Moreover, mail-order businesses, operating from the shelter of these non-fair- 
trade areas, recently have been permitted to riddle the price structure of fair- 
trade States by advertising, offering for sale, and selling products to residents 
of these States below fair-trade prices. Finally, in some fair-trade States it 
has become increasingly difficult to secure prompt injunctive relief or, once 
obtained, to secure adequate penalties to enforce compliance. Not infrequently 
punishment for violations of an injunction is either refused, or is so mild it 
does not serve as a deterrent in the future. 
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All these facts are clearly evident from our study of the recent trend of the 
over 3,000 fair-trade cases instituted by us in the past 5 years, the thousands 
upon thousands of investigations undertaken, tabulated and acted upon, and the 
hundreds of contempt proceedings brought to enforce compliance with court 
orders. Current experiences show that despite the magnitude of these con- 
tinuous efforts, we can no longer uniformly establish and effectively protect our 
fair trade price structure in the manner originally contemplated by the fair- 
trade laws. As a consequence, those who have signed fair-trade contracts or 
voluntarily observed our fair-trade prices have been placed in an untenable com- 
petitive position when located adjacent to the non-fair-trade areas or in States 
where violators have freely flaunted court injunctions or to which they have 
targeted mail order operations. 

Effective February 26, 1958, we are, therefore, withdrawing all products of 
this division from our fair-trade-price list and giving notice of termination of all 
our fair-trade contracts. A copy of our revised list of fair trade minimum re- 
tail prices, effective February 26, 1958, reflecting these facts is attached for your 
information.’ 

To those of you who have supported our fair-trade program, we express our 
gratitude. To those of you who continue to believe in the principles of fair 
trade, we suggest you weigh carefully the need for appropriate new Federal 
legislation to replace the present patchwork of unsatisfactory State laws. If 
you conclude such Federal legislation is vital to your business, you must rec- 
ognize its passage by Congress in satisfactory form can be achieved only through 
your articulate and active support. 

Regardless of what you may believe about fair trade or its possible future, 
we sincerely urge you to adopt pricing policies on General Electric housewares 
and radio receivers which will enable you individually to achieve a just and 
profitable return on your sales. 

The products of this division are of the highest quality, attractively designed, 
fairly priced and extensively advertised. They have and can be sold on a con- 
tinuing, profitable basis. We have full confidence that their inherent quality, 
utility and consumer acceptance will continue to give the purchasing public the 
great value they have offered in the past. We urge you to recognize these facts 
in your promotion and sale of General Electric products so you may participate 
on a sound basis in the great period of growth which lies ahead for this industry. 

Very truly yours, 
W. H. SAHLorr, Vice President. 


SUGGESTED CLARIFYING CHANGES IN §. 3850 


1. It is suggested that in section 5 (a) (2) and (3) on page 3, the following 
phrases and words be eliminated : 

Lines 2 and 3: The phrase “any notices provided in paragraph 5 of this 
subsection or”. 

Line 7: The word “dispenser”. 

Lines 8 and 9: The word “trade” and “proprietor” respectively. 

Line 12: The word “notices”. 

Line 13: The words “or effective”. 

Line 18: The word “notices”. 

With such eliminations these two sections of the McGuire Act will be restored 
to their present phraseology and thus avoid the ambiguity now @aimed to exist 
by the Chairman of the Federal Trade Commission as a result of the inclusion 
of these words and phrases in the similar provisions contained in H. R. 10527.? 
Since section 5 of S. 3850 provides for the establishment of stipulated or mini- 
mum resale prices by means of a Federal statute and without reference to State 
law, it would seem wiser to avoid the possibility of confusion noted by Chairman 
Gwinne if the above language is retained in the proposed bill. 

2. To avoid a further possible source of confusion and ambiguity arising from 
the present phraseology of the bill which appears to use different words to convey 
the same meaning, it is suggested the word “merchandise” and “distributors” 





1Attachment not included. 
*See statement of John W. Gwinne, Chairman, Federal Trade Commission, before the 
fesse Committee on Interstate and Foreign Commerce, April 30, 1958, criticizing H. R. 
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appearing on page 4, lines 22 and 24, be defined. To this end, it is _proposed the 
sentence commencing on line 22, page 4, and ending on line 5, page 5, be changed 
to read as follows (italic indicates suggested changes) : 

‘Merchandise, which is any commodity, product, or, article manufactured ¢ 
distributed by @ proprietor bearing his trademark or trade name, is fogtnat 
sherein designated as ‘his merchandise’ or ‘merchandise’ and distributors, who may 
be. brokers; jobbers, wholesalers, retailers or any other persons buying a pro- 
prietor’s, merchandise for purpases, of resale, are designated as ‘his distributors’ 

or ‘distributors’ or ‘distributor: Provided, however, That a distributor of mer- 
chandise identified by the trademark or tr ade name of the manufacturer is not a 
proprietor within. the meaning of this Act unless he is a distributor specifically 
authorized by the manufacturer to establish resale prices for such merchandise,” 

3..On page 5, line 8, it is suggested the word “merehandise” be substituted for 
the word “articles”. 

4, On page 5, line 22,and on page. 6, lines 1 and 4, it is suggested the word 
“distributor” be substituted for ‘‘person”’. 

5. On page 7, lines 9, 14, and 24, it is suggested the word “merchandise” be 
substituted for the word, “stock”. 

,,6..On page, 8, line 12, it is suggested the word “merchandise” be substituted 
fer|the word “‘commodities’’. 
4) ed D. L. MacCvata, 
Manager——Distribution Planning, 
Housewares and Radio Receiver Division, General Llectric.Ca,,, 





STATEMENT. on §, 8850 (HUMPHREYs- PROXMIRE BILL) BY FRED MEEK, or PORTLAND, 
OkeEG., MEMBER OF THE OREGON STATE LEGISLATURE ; MEMBER, BOARD OF DIRECTORS 
PORTLAND Retatt TRADE Bureau; Past PRESIDENT, Orrgon PHARMACEUTICAL 
"ASSOCIATION ; Vice PRESIDENT, Port. AND East Stipe CoMMERCIAL CLUB ' 

LN) the’ meiibers of the Oregon ‘State Pharmaceutical Association and ‘the 

“Bast Side Commercial Cltb, are fifm believers in fair trade, for we are inde 

péendent retailers who without fair: trade protection are placed in unfair comipeti- 

“tion with large chain operators. 

‘) Pair trade is advantageous to the consumer for it allows him to buy at reason- 
able prices and more conveniently in more retail stores at’ minimum ‘stipulated 
priées:' The’ tonstmers can purchase at favorable prices the goods they want 
without being exposed to the discounter and his irregular practices. 

We, as retailers and.drugstore owners, must be able to,make more than a 
meager profit on the merchandise we sell to continue to exist in business. Fair 
trade enables the,average efficient, retailer to sell at a price that. will be, a, benefit 
to the consumer and yet yield @ living wage or profit,,,; It. affords, us, protection 
from, the predatory pricing practices of our. larger competitors, since we lack the 
financial resources to cope with the money power of the large, retail firms. 

Fair trade protects the manufacturer’s trademark and goodwill against the 
disparagement, which results, from, price juggling and, price cutting., When a 
price cutter advertises, he normally will advertise,a; nationally. kuown brand 
at a reduced price and will sell just a limited number jof, these items and when 
the consumer finds them sold out, the cutter will attempt to: switch them toa 
little known high-profit ,brand. This is unfair to the consumer for these in- 
dividuals,whe run price-cutting establishments hire high-pressure salesmen whose 
job. it.is to switch the consumer to these lesser known, high-profit brands. ,, This 
‘loss leader; type of advertising also brands the legitimate, honest retailers as 
“gougers”. in comparison of the prices. on the products carrying trademarks of 
accepted, quality. 

Fair, trade is sound in. principle, and in application you find it used by the 
newspapers and magazines under another name... Fares for railroads and air- 
planes and charges of public, utilities all having the approval of the government 
(both State and Federal) are other examples of fair trade, only under another 
name, 

There have been many surveys conducted, which have proved that regular fair 
trade tends to hold prices down. 

Fair trade is voluntary from beginning to end and no manufacturer has to 
Fale ‘trade his products if he does, not, wish to., No,retailer has to, handle fall 
raded merchandise, and no consumer is made to buy fair-traded merchandise 

he or she does not wish to. 
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Mr, Maurice Mermey, director, Bureau of Education on Fair Trade, New York, 
iia statement before the Subcommittee on Commerce and Finance of the Com- 
mittee on Interstate and Foreign Commerce of the House of Representatives had 
this to say at the public hearing held Tuesday, April 29,'1958: “Here is what 
a leading business analyst, Sylvia F. Porter, wrote on March 11, 1958, of the 
current picture: 

0“ ‘Within 18 years, all manvfacturing business and most of the distribution and 
sétvice business of the Nation will be controlled by corporations having more 
than $100 million of assets. * * * , 

“So predicted the House Small Business Committee back in January 1957. It 
qualified its forecast with only one ‘if—‘f small business failures and big 
business expansions continue at the rate of the past 5 years,’ 

“With a shiver, I report today that the committee’s timing for the triumph 
of industrial giantism in our land is beginning to appear conservative. 

“Por ‘the rate’ of small business failures is not’ just ‘continuing. The rate is 
intensifying by the week. 

“So far in 1958 businesses are failing at the appalling pace of more‘ than 306 
a week, close to 16,000 a year. :* * *” 

In| our own State of Oregon in the year 1953 we had only 33 bankruptcies, but 
in' the ‘year’ 1957, only 2 years after our Supreme Court ruled adversely on our 
Fair Trade Act, we had 218 business failures, or a percentage increase of 560.61 
percent (Dun & Bradstreet survey). 

This is repeated to show the drastic situation facing the small-business man 
today. The merger trend is as strong as ever, and if this pace continues the 
era of private enterprise and small business, will be at an end. i 

Price cutting now going on because of the collapse of fair-trade laws has fixed 
prices at such low levels that it is rapidly concentrating retailing into the hands 
of fewer and fewer giants, and only the largest of the producers have a; chance 
of dealing on reasonably equal terms with, them.. The, small,producers and; 
retailers are at their mercy. , This. concentration, of retailing. power .is detri- 
mental to the economy of the country, obviously in, the inability of preducers, 
to legally control the distribution and pricing of their products, which isa, prin+ 
cipal cause. 

Therefore, we, submit that the present policies of.the antitrust laws and the 
prosecution policies of the Justice Department and the Federal Trade ,Commis- 
sion are a principal cause of small-business failures. Uncontrolled distribution 
and price cutting has encouraged retailing concentration and monopely,, It has 
destroyed trade and is now tending to eliminate the small producer, distributor, 
and dealer from the American scene. This is definitely in violent opposition to 
the true interest of the American consumer. ; 

A producer must sell his products to make a profit, because without, a. profit 
he soon goes out of business. But to realize his primary interest, a nonmonop- 
olistic producer must always and invariably fix his price at a figure which people 
will pay. Since the production of wealth is the primary. social good. to. be, ob- 
tained, the producer is the one who should be permitted to fix the price on his 
own products and protect his own trademarks. His own self-interest will force 
him to fix prices in an amount sufficient to realize a profit necessary to keep 
production going and growing, but not so high as to make his, goods unsalable, 
It is, therefore, seen that the fundamental interest of the consumer. and the 
producer in the production of wealth is identical. 

Fair trade can help combat these trends by placing the small-business man in 
a fair, competitive market with the larger concerns by not. penalizing him for 
a lack of financial resources to cope with the money power of the large business 

rms. 

We; in Oregon, having confidence in our Congress, realize that you have a 
desire to see small business prosper, and contribute their fair share toward the 
national economy. We believe this is your great opportunity to help. We 
appeal to you to send this bill to your full committee with a “do pass” 
recommendation. 


SfATEMENT IN Supporr or 8. . 3850, By THE PROPRIETARY ASSOCIATION, 
WASHINGTON, D. C., JAMES H. Merritt, SECRETARY 


The Proprietary Association, a 77-year-old national, association) of, the, manu- 
facturers of. proprietary medicines, supports S,,3850;and urges favorable ¢on- 
sideration and passage of this bill. 
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S. 3850 is directed toward establishing a sound legal status for fair trade. 
This statement reaffirms the support the Propietary Association has rendered 
fair trade in the past. Congressional-hearing testimony on the Miller-Tydings 
Act of 1937 and the McGuire Act of 1952 indicate this support. 

The Proprietary Association's membership includes the manufacturers of 
drug products—packaged medicines—which are completely labeled with direec- 
tions for use and with warnings against misuse, and which are advertised to 
the public for use in home medication. Such products are known as proprietary 
medicines. 

Proprietary medicines are sold under brand names, many of which are regis- 
tered in the Trademark Division of the Patent Office. They are nationally 
advertised and, in several instances, are internationally advertised. A tre 
mendous amount of goodwill has been created for these products, and their 
trademarks constitute a very valuable asset to their owners. 

One of the important objectives of the Proprietary Association is to preserve 
and improve the integrity and stability of the trademarks which its members 
own or control and pursuant to and under which they conduct business. 

We believe it is essential to the welfare of our industry to have effective, 
enforcible fair-trade laws. Therefore, the Proprietary Association asks that 
Congress enact legislation which will establish fair-trade laws on an equitable 
and legal basis. 

The Proprietary Association endorses S. 3850. 


STATEMENT ON S. 3850 By NATIONAL ASSOCIATION OF CONSUMER ORGANIZATIONS, 
Inc., WASHINGTON, D. C. 


Mr. Chairman and members of the subcommittee, my name is Joseph L. Nellis. 
I am an attorney with offices in the Colorado Building, Washington, D. C. I 
appear as counsel for the National Association of Consumer Organizations, Inc., 
a nonprofit, voluntary trade association of low-cost, closed-door, department- 
store retailers doing business in various States and in the Territory of Hawaii. 
We greatly appreciate the opportunity of presenting our views on the pending 
measure. As a former counsel to the House Small Business Committee and, 
some years ago, to the Special Committee of the Senate To Investigate Organ- 
ized Crime in Interstate Commerce, I believe I am familiar with the legitimate 
concern of Members of Congress and Senators that small business be protected 
from predatory practices and enabled to survive. However, for reasons which 
I will present for your consideration, the bill before this subcommittee will 
compound, rather than solve, the problems of small business and add imineasur- 
able burdens to our business-recovery efforts. 

Before I state the views of 'NACO on the pending bill, I should like to take 
a moment to tell you something of our organization. 

Our association is a nonprofit corporation organized in California in 1957 
and, at the moment, has as its members 19 separate stores located in Colorado, 
Missouri, California, Texas, Washington, Florida, and Hawaii. Our retail 
stores are, generally, large single-purpose structures surrounded by ample 
parking space. Our customers, who are mainly consumers with fixed incomes, 
such as Federal, State, county, and city employees, schoolteachers and vet- 
erans, pay a nominal membership fee for the privilege of purchasing at the 
establishments of our member stores. They thus become members and co- 
participants in the benefits derived from low prices. The annual gross retail 
volume of our combined NACO membership exceeds $100 million. The com- 
bined investment of our members in real and personal property within the 
States mentioned and the Territory of Hawaii exceeds $30 million. 

NACO retailing is not to be confused with that of the discount houses, 
because the discounter arrives at a selling price which is related to a list or 
suggested retail price, whereas the NACO retailer relates his selling price to 
his actual cost. Either selling price can be compared to list price, but the 
so-called discounter seeks to sell by undercutting the standard list, while the 
low-cost operator sells at low prices because his required margin is so low 
that, when margin is added to cost, the resulting selling price represents econ- 
omies for the consumer. 

The main office of NACO is located at 9424 Dayton Way, Beverly Hills, 
Calif., and there is a Washington office at 908 Colorado Building, Washington, 
D. C. 
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Consumer members of NACO stores are able to procure standard brands of 
merchandise at our member stores at substantial reductions from established or 
fixed retail prices in competitors’ retail stores. The outstanding values availa- 
ple to NACO members’ customers are made possible in part by use of highly 
efficient merchandising methods and also through carefully planned purchasing 
by the individuals who operate the stores. The sizes of NACO member stores 
range from 25,000 to 80,000 square feet. There are numerous departments 
within the store. A large part of the sales are made on a self-service basis. 
These stores utilize from 4 to 10 acres of ground, provide parking for as many 
as 1,500 automobiles and offer for sale more than 50,000 individual items. 

The keystones of each NACO operation, therefore, are planned volume pur- 
chasing resulting in economic savings in cost of merchandise and frugal admin- 
istration resulting in lower costs of doing business, and maintained low rental 
by avoidance of high-rental store locations. These factors combine to produce 
alow overhead which, when applied as required margin for resultful operation, 
causes a far lower selling price than the one needed by high-overhead retailers. 
The savings so secured are for the most part passed on to the consumer in the 
form of lower prices. There is a further participation by the member in a 
wide range of residuary benefits such as scholarships for children and other 
cooperative gains. 

The merchandising objectives of NACO members are to procure and maintain 
recognized merchandise of impeccable quality for sale at extremely favorable 
prices. Thus, as a rule, members of NACO do not purchase job lots or distress 
merchandise or employ “loss-leader” selling techniques. The continuity with 
which NACO members offer outstanding merchandise at excellent values is the 
cre of merchandising idea back of what we describe as ‘closed-door, low-cost 
membership department stores.” At any time of the year, patrons will find in 
our stores ample supplies of both branded and unbranded, new merchandise avail- 
able at prices substantially below comparable prices in other stores. 

NACO and its consumer members are opposed to so-called fair-trade legisla- 
tion, whether at the State or Federal level. The term “fair trade” is an absolute 
misnomer. What passes for fair trade is in truth a price-fixing device by which 
private persons (manufacturers) are unlawfully delegated legislative powers to 
establish prices to consumers. The intent of this price-fixing device is to guar- 
antee a retailer a profit, regardless of his efficiency, by eliminating price compe- 
tition for the favor of consumers. Retailers who can economically sell at a 
lower price than the one fixed would be subjected by laws such as S. 3850 to 
heavy penalties, in the way of private suits as well as complaints in the Federal 
Trade Commission, for passing on to consumers the results of keener buying and 
nore efficient selling. 

It is entirely reasonable and expected that the two agencies of Government 
most concerned with enforcement of our antitrust policies, the Federal Trade 
Commission and the Department of Justice, should vigorously oppose the type of 
legislation represented by H. R. 10527 in the House and S. 3850 which is before 
this committee. The Justice Department in its opposition to the Harris bill 
pointed out that vertical price fixing such as would be provided under S. 3850 
is just as destructive to our antitrust policies as would be horizontal price fixing 
because most of the so-called fair-trade bills permit cooperation between sellers 
at the same level of distribution and because they encourage distributors of the 
same products to cooperate with the manufacturer in maintaining stipulated 
prices. The Department of Justice also properly raised the constitutional ques- 
tion as to whether or not a bill such as S. 3850 would not encroach upon the 
sovereignty of the States, now numbering 16, whose supreme courts have acted 
to hold State fair-trade laws unconstitutional. The Federal Trade Commission 
described resale-price maintenance as “contrary to the public policy expressed 
by Congress in the antitrust laws since 1890 and contrary to the public policy 
expressed by Congress in the Federal Trade Commission Act.” 

But not only do the executive agencies of the Government most closely con- 
‘erned with antitrust enforcement oppose legislation such as this, many im- 
bortant segments of the American economy oppose such legislation on 9 variety 
of grounds. Labor, in the person of AFL-CIO, is opposed to this Jegisls tion on 
the ground that it would unduly and unnecessarily increase the cost of living. 
The American Farm Bureau is opposed on the ground that “competition com- 
els the passing on to consumers of any saving made by increased efficiency.” 
The American Farm Bureau spokesman on April 29, 1958, stated to the House 
Committee on Interstate and Foreign Commerce “We do not believe that so- 
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called fair trade legislation is helpful to small independent retailers. We sub- 
mit to the contrary that fair trade programs will be harmful to many smal} 
retailers, * * * A consumer who is willing to shop in less exclusive stores or 
who is willing to accept less service than is available elsewhere, should have 
the opportunity of sharing in the savings thus made.” Because much of the un. 
spoken and inarticulate opposition to fair trade stems from consumers and those 


who believe in free competition, this subcommittee will undoubtedly have-be.. 


fore it a record heavily weighted in favor of the proponents, who have a,good 
deal to gain’ from: guaranteed prices. We urge the subcommittee to ask itselt 
whether at a time when the cost of living shows a steady and nagging incline, 
when the value of the dollar continues to depreciate because of inflation; when 
the prices of many commodities are wholly out of line with their true values, our 
free competitive enterprise system needs or desires the misnomer called ‘fair 
trade. 

It is generally recognized that an increase in consumption of all consumer 
goods is one of the keys to economic recovery. Would 8. 8850 promote such an 
increase? The answer is obvious—fair trade prices tend to protect the most 
marginal seller, thus ‘prices on many commodities. .will go still higher and ¢on- 
sumption will drop even further. Even more disturbing is that the passage of 
S. 3850 will encourage manufacturers to expand their use of, so-called, fair 
trade pricing with the Federal Government standing behind them, to enforce 
their: edicts, This would almost automatically increase the cost of living in all 
48 States. 

There are two major legal reasons why 8. 3850 would not. withstand,an 
attack in our courts. In the first place, the bill purports to delegate the legis. 
lative power involved in price fixing,to, private manufacturers. Under this bill 
a private person could, by the simple act of giving notice, invoke, severe, civil 
penalties against a seller who sells at a lower ‘price. Secondly, the bill. would 
constitute an unwarranted interference with the property rights of a seller whe 
has: taken title to goods but is not free to sell them at a price of his own choosing. 

The proponents of this type of, legislation always argue that the ‘‘fair-trade 
price has to be competitive’; otherwise, they say, people will mot buy, the 
product. This argument is so self-defeating that it makes, no sense ,whatever 
when. applied to closely held industries, of which there are probably more than 
there should be.. Supposing the three, major automobile manufacturers decided 
to fair trade Plymouths, Fords, and Chevrolets at. or about the same price... Whe 
will protect the buyer against such an eventuality? The same criticism could 
be directed against fair trading in any industry, where there are a few, giant 
manufacturers. 

As the extensive litigation in the States has proved, the misnamed fair-trade 
system merely provides a field day for the lawyers and overwhelming volumes of 
cases for the courts. Perhaps I am speaking against my. professional. interests 
when I say, that any attempt to regulate industry in such.a way as to provide 
the very real possibility of litigation over every sale at retail is merely to repeat 
the unhappy experience, of our Nation, under the; prohibition laws... For, make 
no mistake about. it, no sooner than the first Federal fair-trade act becomes, law 
there will .be widespread evasion and such evasion will be the subject of abso- 
lutely countless law suits and complaints to the Federal Trade Commission, I 
predict that Congress will be asked to appropriate millions upon millions of 
dollars for the enforcement of S. 3850 alone. 

The report of the Attorney General’s National Committee To Study the Anti- 
trust Laws (March, 31,.1955), after careful and scholarly consideration, stated 
that the so-called fair-trade system of retail price fixing was “an unwarranted 
compromise .of the basic tenets of national antitrust policies * * * without 
comMensurate gains” and strongly recommended action to repeal the Miller- 
Tydings and McGuire Acts. This respectable group of antitrust experts. would 
not have arrived at this conclusion without a thorough review of all the factors 
(and undoubtedly some others) that will be brought to the attention. of this 
subcommittee. We respectfully urge the subcommittee to review again the see 
tion of this able report dealing with this subject matter. 

NACO members have achieved merchandising success by adopting, modern 
buying and selling. methods and by sharing, their abilities in, these respects with 
consumers, Our members have added a;new, dimension to retailing. . They are 


pleased. to note that a distinguished, Federal Court. in Ely Lilly &.Co. v. Schwegr 


mann, Bros. (109, F. Supp. 269, 270 aff'd. by..U..8., Supreme, Court), has, thus) 
captured in simple language the essence of their business philosophy: ‘The evr 
derice is uncontradicted that defendants (those being sued because they under- 
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ib- sold the fair-trade price) made a fair profit in all sales of plaintiff's products 
all below the fair-trade price. The evidence is also uncontradicted that defendants 
or sell the products of most, if not all, of plaintift’s (Lilly's) competitors below the 






fair-trade price. The defendants simply are efficient retailers who pass on the 















































fruits of that efficiency to the buying public in the form of lower prices.” \ 
188 We also think the language of the Court in the Dr. Miles Company case is 
be~ especially interesting. The manufacturer, it was said there, having transferred 
od jegal title to his product to wholesalers has no right to deprive the public “of 
elf whatever advantage may be derived from competition in the subsequent. traffic’ 
ne, (220 U. S. 172, at pp. 208, 209). ‘ 
en At the present time manufacturers fair trade their products under the pro- 
ur visions of some State fair trade laws. For all practical purposes these laws are 
tir jdentical and provide that the manufacturer or producer of trademarked or 
pranded articles of merchandise may, through contracts with wholesalers and 
er retailers, establish the price at which their merchandise may be sold at the 
an wholesale and retail levels. These acts further provide that all wholesalers and 
st retailers who have notice of the contracts are bound by the resale price provi- 
- sions thereof even though they are not parties to the contract. In 1937 the Con- 
of gress adopted the Miller-Tydings amendment to the Sherman Act to exempt 
\ir these resale price maintenance contracts from the provisions of the Sherman Act 
ce where such contracts were made legal by State fair trade laws. The only excep- 
ull tions were Texas, Missouri, and Vermont. The District of Columbia has never 
had a fair trade law. In 1951 the Supreme Court of the United States held that 
LD the Miller-Tydings amendment permitted voluntary resale price agreements, but 
is- did not permit manufacturers to compel nonsigners to observe the fair trade 
ill prices. (Schawegmann Brothers v. Calvert Distillers Corp., 341 U. 8. 384). 
vil Immediately thereafter the proponents of fair trade had introduced in Con- 
ld gress an amendment to section 5 of the Federal Trade Commission Act to ex- 
ho empt from the antitrust laws agreements setting resale prices ‘and permitting 
fg. manufacturers to compel nonsigners to abide by the fair trade prices. This act 
le was known as the McGuire Act and was adopted in 1952. The United States 
1e Supreme Court has never passed on the constitutionality of the McGuire Act, 
or although it has denied certiorari on several occasions when that question was 
“n presented. 
d The Supreme Courts of 16 States have held their fair trade laws unconsti- 
10 tutional under their respective State constitutions. In addition, the Supreme 
ld Court of one other State has held the law invalid under the State antitrust law, 
at and the lower courts of two States have held the fair trade law unconstitutional 
under the State constitutions. The basis of the decisions has been that the 
le fair trade laws are beyond the police power of the State in that they interfere 
of with the right of a merchant to sell his property at any price he chooses: . The 
ts decisions have also been based on the ground that the grant of power to manu- 
le facturers to set resale prices was an unconstitutional delegation of the legis- 
it lative power, 
e H. R. 10527 in the House, and 8. 3850 in the Senate, would provide a Federal 
= fair trade law. Under the provisions of these bills any manufacturer of 
os branded or trademarked articles, a substantial portion of which cross State 
I lines, will be permitted to establish resale prices at the wholesale and retail 
if levels for his products which must be observed by all merchants who have 
notice of the price established by the manufacturer. The prices established 
‘. under this law will be enforcible in all States of the Union and in the District 
a of Columbia regardless of the public policy of a State or the provisions of any 
d State constitution. 
t At the hearings before this subcommittee and the Mack subcommittee, the 
% proponents of the bill made the following principal points in support thereof: 
d First, fair trade is necessary to protect small business and to provide a wide 
4 distribution system for the products of manufacturers. Of particular concern 
3 are “predatory price cutters” and loss-leader selling. 
3 The answer to this argument is: (1) fair trade will not protect small busi- 
: ness. In fact, it is apt to have the opposite result. If all stores are required 
. to sell at the same price the large stores. which can provide more services to 
b their customers than small stores or which can sell private brands at prices 
> lower than the fair trade prices will attract. more customers. than will the small 
. Stores. In, addition the guaranteed high margins under. fair trade have a 
;\ tendency to attract. more people to retailing with the’ result that retail sales 
ff are spread over a greater number of retailers so that each retailer has lower 


total gross sales, 
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(2) The talk about loss-leader selling and predatory price cutting is insincere, 
Where these practices are done to injure competition or with the purpose of 
creating a monopoly they are already prohibited by the Sherman Act and the 
Federal Trade Commission Act and, in a majority of the States, by unfair 
sales acts. That loss-leader selling and predatory price cutting are not the 
real concern of the proponents of fair trade is demonstrated by the fact that 
at the time of the passage of the McGuire Act Congressman Celler in the House 
and Senator Douglas in the Senate, both of whom opposed fair trade, proposed 
to the proponents of fair trade the substitution of a bill prohibiting loss-leader 
selling or predatory price cutting. The proponents of fair trade rejected the 
proposals. 

(3) Under a free competitive economy there will always be as many retail 
outlets as the purchasing public needs and demands, but no more. Fair trade 
has been characterized as a tariff to support the uneconomic retailer at the 
expense of the consumer. Without this protective tariff some uneconomic re- 
tailers may be forced out of business. But there will always be a place and a 
need for the neighborhood store which offers convenience of location and hours 
of operation and such services as prompt deliveries, credit facilities, and ac- 
ceptance of telephone orders. 

(4) Every retailer has two things to sell: the product of the manufacturer 
and a “bundle” of services. Fair trade permits a manufacturer not only to con- 
trol the price of his product but also the price that the merchant can charge 
for the bundle of services which he provides. The services that a retailer is to 
provide and the amount that he is to charge therefor should be a matter of 
bargaining between the retailer and his customer. The customer should be 
able to select a merchant who provides the services that he wants and should 
not be required to pay for services he does not want. 

Second: The ineffectiveness of fair trade due to the large number of States 
which have held it invalid is the cause of the current recession. The argu- 
ment is that retail outlets disappear because most retailers are unable to com- 
pete with loss-leader sellers and predatory price cutters. With the diminution 
in outlets the sales diminish and both the stores that have closed and the 
manufacturers are compelled to discharge employees. 

Fair trade is in reality a system of artificially maintaining prices at a higher 
level than would obtain where there is free competition. It is anomalous to say, 
particularly in this time of inflation, that artificially high prices cause prosperity 
and that lower prices are a cause of recession. 

Third: Fair trade keeps prices down in that it assures a fair and reasonable 
price for the manufacturer, wholesaler, retailer, and consumer. The answers 
to this contention are: (1) There is no necessity for a law to keep prices down. 
Competition will take care of that. 

(2) Experience under fair-trade laws has demonstrated that prices are 
higher under fair trade than in a competitive economy. For example, at the 
hearings on the McGuire Act the Federal Trade Commission had studies to show 
the rise in prices after the adoption of fair-trade laws. For example, after the 
adoption of fair trade: 


Beauty creams: Chainstore prices rose 9.6 percent ; department store, 11 percent. 

Cold salves: Chainstore prices rose 8.1 percent; department store, 9.3 percent. 

Tooth pastes and powders: Chainstore prices rose 6.7 percent ; department store, 
11 percent. 

Shave creams: Chainstore prices rose 6.8 percent ; department store, 6.1 percent. 

Tooth brushes: Chainstore prices rose 5 percent; department store, 6.1 percent. 


At a hearing before the Senate District Committee considering a fair-trade act 
for the District of Columbia Judge Barnes, then head of the Antitrust Division 
of the Department of Justice, presented the following study : 

“So far as we know, a complete survey of fair-trade and non-fair-trade prices 
has not been made. It may be noted, however, that at the time of the hearings 
on the McGuire Act in 1952, price comparisons placed in the record showed that 
the consumer paid higher prices in so-called fair-trade States than in non-fair- 
trade areas. A comparison of prices of drugstore items in April—June 1954, ob- 
tained from the advertisements of drugstores in the District of Columbia, showed 
that on 736 items of ordinary drugstore business the fair-trade price totaled 
$2,241.10 and the non-fair-trade price on the same items totaled $1,602.44, or a 
saving of 28.4 percent. In the appliance field, a similar comparison of so-called 
fair-trade prices and the prices of a low markup outlet in the District on 245 
items showed a total of $6,142.33 under fair trade and $4,442.69 for the same 
items under the latter’s prices, or a saving to the consumer of 27.7 percent.” 
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(3) Under fair trade, prices are set by the manufacturer without any public 
supervision or control and without any necessary connection between the cost of 
manufacture and distribution. The only influence on the manufacturer in estab- 
lishing the resale price is pressure from wholesalers and retailers for greater 

ins. 
my The contention is made that manufacturers cannot set arbitrarily high 
prices because the prices of competing products of necessity keeps them in line. 
Many economists have pointed out that fair trade enables manufacturers of com- 
peting products to eliminate price competition in their products at the retail 
vel. 
Fourth : Fair trade is not compulsory but is merely permissive and, in any 
event, is not price fixing. 

The answers to these contentions are: (1) In practice fair trade is not per- 
missive, as to the manufacturer, because manufacturers are compelled by re- 
tailers under threat of boycott to fair trade their products. 

“# * * The experience of the Pepsodent Co. is the best example of how a manu- 
facturer could be ‘persuaded’ to support the druggists. In 1935 Pepsodent with- 
drew from its California fair-trade contracts for fear of violating the Sherman 
Act. Druggists’ associations quickly reacted by urging their members to boycott 
Pepsodent. Almost to a man the retailers responded. The executive secretary of 
the Northern California Retail Druggists’ Association reported that ‘* * * to my 
great delight and the great delight of our executive committee all the druggists 
in California refused to sell Pepsodent toothpaste or Pepsodent products. They 
put them in the basement. Some were enthusiastic enough to throw them into 
the ashean.’ 

“The boycott was almost completely successful. For a while it was possible 
to buy Pepsodent products only in a few pine boards. News of the boycott was 
passed on to druggists in other States, and the company’s national sales fell 
appreciably. Tere was a clear demonstration of the vertical power of druggists 
and of their surprising group solidarity. Pepsodent was a relatively powerful 
firm. Through extensive advertising it had won about as much consumer pref- 
erence and hence had generated about as much vertical power as any manufac- 
turer could. Yet it had been decisively defeated by the organized druggists. 
After a few months of drastically declining sales, Pepsodent capitulated, again 
signed price maintenance contracts, and donated a check of $25,000 to the NARD 
tobe used in support of the campaign for fair-trade acts. Following this good- 
will offering, other manufacturers voluntarily contributed to the fund, and still 
others were requested to donate” (J. C. Palamountain, Jr., the Politics of Dis- 
tribution (Harvard, Cambridge, Mass., 1955), pp. 238-239). 

(2) As to retailers, once a manufacturer has adopted a fair-trade price the 
system is the very essence of compulsion. 

(83) Perhaps the best refutation of the contention that fair trade is not price 
fixing are the words of Justice Douglas speaking for the Court in the Schweg- 
mann case, in which he called fair trade “a program whereby recalcitrants are 
dragged in the heels and compelled to submit to price fixing.” 

Fifth: S. 3850 and H. R. 10527 establishing a Federal fair-trade law is not an 
interference with States rights. 

The answer to this contention is that these bills will permit manufacturers to 
establish resale prices, by notice alone, in every State of the Union. As has pre- 
viously been pointed out, three States have refused to adopt fair-trade legislation, 
and it may be presumed that resale price maintenance is contrary to the public 
policy of those States. In addition, the courts in 16 States have held that resale 
price maintenance violates the constitutions of those States. To paraphrase 
Justice Douglas, these States will be “dragged in by the heels and compelled to 
submit to price fixing.” 

Resale-price maintenance through the device of fair trade runs counter to the 
whole philosophy of the traditional American economy of free competition in a 
free economy. This philosophy and tradition is codified in the antitrust laws, 
the Sherman Act, the Clayton Act, and the Federal Trade Commission Act. 
Resale-price maintenance has always been condemned as an unreasonable 
restraint upon competition that is injurious to the public. In Dr. Miles Medical 
(0. v. John D. Park & Sons Co. (220 U. 8S. 373 (1911)), the Supreme Court 
considered the validity of resale-price maintenance agreements. The Court 
said, “But agreements or combinations between dealers, having for their sole 
purpose the destruction of competition and the fixing of prices, are injurious to 
the public interest, and void. They are not saved by the advantages which the 
participants expect to derive from the enhanced price to the consumer. * * * 











112 FAIR TRADE 


The complainant’s plan falls within the principle which condemns. contracts 
of this class. It, in effect, creates a combination for the prohibited pur. 
poses, * * * The complainant having sold its product at prices satisfactory to 
itself, the public is entitled to whatever advantage may be derived from competi. 
tion in the subsequent traffic.” 

The Attorney General’s National Committee To Study the Antitrust Laws 
makes it clear that resale-price maintenance through fair trade runs counter 
to the policies established by our antitrust laws. At page 154 of its report, 
the Committee said: 

“On balance, we regard the Federal statutory exemption of fair-trade pricing 
as an unwarranted compromise of the basic tenets of national antitrust policy, 
We recognize that the legislatures of 45 States have at some time accorded 
official sanction to fair-trade pricing; that the Congress twice deferred to 
State enactments by creating Federal fair-trade exemptions from antitrust 
prohibitions; and that, without Federal immunization, fair-trade pricing, ag a 
practical matter, cannot survive. Nevertheless, the throttling of price competi- 
tion in the process of distribution that attends fair-trade pricing is, in our 
opinion, a deplorable yet inevitable concomitant of Federal exemptive laws, 
Moreover, whatever may be the underlying legislative intent, any operative 
fair-trade system facilititates horizontal price-fixing efforts on the manufac- 
turing and each succeeding distributive level. And the prominent, existence of 
a Federal price-fixing exemption not only symbolizes a radical departure from 
national antitrust. policy without commensurate gains, but extends an invitation 
for further encroachment on the free-market philosophy that the entitrust laws 
subserve.” 

Almost without exception, objective professional people are opposed to the 
concept embodied in fair trade. Only one person in the academic field who 
appeared before the House subcommittee favored the principle of fair trade. 
That was Professor MacLachlan, of the Harvard Law School, the author of the 
bill. It is interesting to note that Professor MacLachlan, appearing in perhaps 
a more objective way, said of fair trade in a law-review article entitled “Fair 
Trade Act” (86 Pa, L. Rev. 803-822 (1938)), “Price cutting based upon superior 
efficiency is essential to the ideal of our economic system.” And, a little further, 
“Any scheme which would effectually prevent, the cash-and-carry consumer from 
buying at a cheaper price than the consumer who gets elaborate delivery and 
other services plus costly credit is a vicious scheme.” In conclusion, he said: 

“Viewed in their most obvious light as a direct product of high-pressure po- 
litical lobbying by groups asserting narrow and unenlightened interest, they 
(the fair-trade laws) present a definite challenge. The imperfections of a 
branch of the legal system have been exploited to afford an occasion for an- 
other blow at one of the few traditional safeguards of the public interest re- 
maining in our present economic society. As a challenge, they call for an 
awakened public consciousness and an awakened public interest.” 

All of the other academic people who appeared before the committee opposed 
the bill strenuously. The Attorney General’s Committee, composed of the 
leading men in the field, concluded their consideration of fair trade by saying, 
“We therefore recommend congressional repeal both of the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal 
Trade Commission Act, thereby subjecting resale-price maintenance, as other 
price-fixing practices, to those Federal antitrust controls which safeguard the 
public by keeping the channels of distribution free.” 

The section on antitrust law of the New York State Bar Association has gone 
on record as being against H. R, 10527 on the ground that it will destroy our 
essential competitive system that the antitrust laws are enacted to preserve, 
and authorizes retail price fixing by manufacturers which artificially increases 
cost of living to the consuming public, 

The success of the proponents of fair-trade legislation has been due to the 
effectiveness of highly organized pressure groups. This is well described in 
the book, The Politics of Distribution, by J. C. Palamountain, Jr., in chapter 
8, at page 235, et seq. 

“Their vertical power permitted druggists to present what appeared to be 
industrywide support for price maintenance at. congressional hearings, and 
probably at hearings before State legislative committees. At all congressional 
hearings on the Miller-Tydings amendment, manufacturers as well as whole- 
salers joined retailers in supporting the legislation. Much of this support clearly 
was by command of the NARD. This political solidarity was possible because 
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of the same factor which gave the retailers their economic power: the silence 
of the consumer—unorganized, inarticulate, and probably unaware. At these 
shearings only 1 witness testified for the consumer, and she was a self-ap- 
pointed representative.” 

Mr. Palamountain continued: “They (NARD) could bombard all Congress- 
men with demands for passage of the Miller-Tydings amendment, producing 
a flood of letters and telegrams coming from practically every community in the 
Nation, or they could inundate members of a crucial committee. The NARD 
Journal for 1936 and 1937 reads like a file of battle orders. At one time 1,000 
eommunications were ordered sent to each member of a committee considering 
the bill; at another time each druggist was commanded to write a letter a week 
to his Representative and Senator; in the later stages of the bill’s consideration 
4 constant barrage of letters and telegrams and letters was ordered. 

“and the NARD avoided debate wherever possible. Having directed that 
each drugstore be transformed into an outpost of political influence and educa- 
tion so that the druggist could make the most of his unparalleled opportunity 
to put in his best licks for the fair candidates for office, and to take care of 
those who are unfair, the NARD counseled its members to ‘* *»* avoid all 
reference to fair-trade laws * * * unless the customer himself brings them 
up) The principles which are fundamental to the fair-trade movement are 
deep, and for an uninformed ‘customer to understand them would require a 
lengthy explanation which might lead to an argument—and no one ever won 
an argument.’ ” 

During the hearings heretofore held by the House subcommittee, members 
of the subcommittee more than’ once commented that they had received numer- 
ous Communications from the proponents of fair trade, but they had not. re- 
ived any communications against the bill: from consumers. It is absolutely 
essential, therefore, that the point of view of the consumer and: of those serving 
his best interests be brought to the attention of this committee. and Members 
of Congress. 

In conclusion, Mr. Chairman, efficient distributors and worried ‘consumers 
want to know if Congress is going to legislate price fixing and then appropriate 
the additional millions that will be needed’ to make an effort at enforcement. 

Turning for an additional, concluding moment to: 8. 3851 and S» 3852, as to 
loss-leader selling there is no real reason to ‘suppose that: a fair-trade act 
would eliminate this practice, which, I think, experience shows is not as prev- 
alent as the proponents of this legislation woultd have ‘you. believe. Since 
fair-trade laws maintain resale price on only a minority of goods sold, there 
ean always be loss-leader ‘selling of non-fair-traded goods. It appears that the 
loss-leader cry is but another part of the grand strategy. S. 3852 would make 
it unlawful “to sell goods at unreasonably low prices if the effect of any such 
sale at any such price may be to destroy competition or eliminate a competitor.” 
Even though the language “uhréedsonably low prices” appears in the Federal 
antitrust acts, what are “unreasonably low -prices”? Who is to determine 
that they are or are not, at the peril of being in violation? Who is to decide 
if the effect of “any such’ sale” may be to destroy or eliminate competitors? 
May a seller keep selling at unreasonably low prices until his competitor ‘ap- 
proaches insolvency? Or must he stop when his competitor says he is about to 
go out of business; whether it is a fact or not? SS. 3852 is a potential busi- 
hess disrupter of monumental proportions. 

We urge you to vote against reporting out these bills. There are a number 
of valuable aids to small business that could be legislated. These bills are 
not in that category. 

Thank you. 


STATEMENT oF GREGORY S. PRINCE, VICE PRESIDENT, THE ASSOCIATION OF AMERTCAN 
RAILROADS, ON 8S. 3850 


The railroad industry takes no position on S. 3850 because its members are 
not primarily engaged in the manufacture, purchase, or sale of merchandise. 
As an incident to the railroads’ business of transportation, however, they regu- 
larly find it necessary to sell quantities of merchandise. 

This necessity arises in many situations while goods are in-railroad possession. 
This possession. ordinarily arises from provisions of the railroads’ transporta- 
tion. contracts and tariffs on file with the Interstate Commeree Commission. 
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The principal situations in which railroads must sell goods thus coming into 
their possession are the following: 

1. Sale of goods pursuant to common-law obligations, as where delivery 
by railroad is refused by the consignee because of damage, whether or not 
the carrier is liable therefor, or for any other reason. 

2. Sale of goods to enforce liens, such as liens for unpaid freight anq 
storage charges, as required by tariffs on file with the Interstate Com. 
merce Commission. 

3. Sales authorized by the Federal Bills of Lading Act, such as thoge 
provided for in section 26 thereof including the sale of unclaimed freight 
and perishable or hazardous goods. 

Sales of these kinds are in the interest of shippers, carriers, and the public alike, 
being for the most part required by law. Although sales in these categories 
occur only when delivery is not made in accordance with the bill of lading, 
whether or not the failure to deliver was caused by the fault of the railroads, 
they involve fairly substantial transactions in the aggregate. 

Therefore, although we do not take any position on the merits of §S. 3850 
as such, we wish to suggest that if the bill is enacted it be clarified so as to 
exclude from the terms of the new portion of the bill common carriers that 
are obliged to sell goods for the reasons outlined above. As the bill now 
stands, it could be argued that such carriers are “persons” forbidden to do the 
acts therein enumerated. 

We recognize that paragraph (1) of the bill exempts common carriers subject 
to the Interstate Commerce Act from its terms in substantially the same lan- 
guage contained in the statute today. We think that this exemption was 
probably intended to apply to paragraphs (2) and (9), the remainder of the 
proposed amendment. We believe, however, that this is not altogether clear 
under the present language of the bill, since paragraph (1) of the bill, in which 
the exemption is contained, refers expressly only to the Commission’s power 
to prevent “unfair methods of competition in commerce, and unfair and deceptive 
actions or practices in commerce.” The new portion of the bill, paragraphs 
(2) to (9), does not in terms relate back to these definitions but instead 
makes certain specified acts and practices unlawful. We therefore suggest that 
the seeming intention to exempt common carriers subject to the act to regulate 
commerce be expressed in the bill with respect to the new provisions in the 
same manner in which exemption is made in existing law with respect to the 
Commission’s power to prevent unlawful practices. 

An amendment of this kind would not detract in any way from the purposes 
of the bill and would conform to existing law. Moreover, since railroads and 
other common carriers are closely regulated by other Government agencies 
in respect of their methods of competition, the amendment would fully protect 
the public interest. 

This could be achieved by amending subparagraph (c) of paragraph (8) 
of the proposed bill by striking out the semicolon after the word “court” in 
line 3 on page 8 and adding the following: “, or by any person in mitigation 
of damages or enforcement of a lien or other secured interest therein, or when 
the advertising, offering for sale, or sale is made by any person not primarily 
engaged in the business of buying and selling merchandise.” 

You will note that we have included in this proposed amendment sales of 
damaged goods, even though a similar exception appears in subparagraph (b) 
of the same paragraph. This is because we believe that exception of subpara- 
graph (b) could be interpreted to apply only to persons who have purchased 
goods for resale, since it contains a proviso that the exception shall be unavail- 
ing unless the proprietor of the goods is given notice of intention to sell and 
an opportunity to purchase the merchandise in question “at the net price 
paid therefor by the defendant.” Since goods damaged in transit are not 
purchased by the selling railroads, it seems to us that the proviso of subpara- 
graph (b) might not be interpreted so as to be available to common carriers 
selling damaged goods pursuant to their duty to mitigate damages suffered 
by shippers, whether or not the damage resulted from a cause for which the 
railroad was liable. 

For these reasons we submit that the bill, if recommended by this subcom- 
mittee for passage, should include the amendments we have suggested in order 
to preserve the existing scheme of regulation of unfair competition by the 
Federal Trade Commission and other agencies of the Government and to avoid 
what we believe to be the unintended and burdensome result of subjecting 
railroads and other common carriers to fair-trade restrictions in disposing 
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of goods where delivery in accordance with the transportation contract and 
tariff cannot be made, irrespective of the fault of any party to the contract. 
Such restrictions would serve no useful purpose and would be burdensome to 
interstate commerce. The Interstate Commerce Act makes it the duty of 
common carriers to enforce just and reasonable practices relating to or con- 
nected with receiving, handling, transporting, storing, and delivering property 
subject to that act. The uniformity thus effected by the national transportation 
policy should not be impaired. 


STATEMENT OF ALBERT H. SEARLES, SEARLES’ Recorp Suop, 
East LANSING, MICH. 


Mr. Chairman and members of the committee, I am taking this oppor- 
tunity of written testimony for two basic reasons: (1) to conserve the valu- 
able time of the committee and (2) because it is almost overwhelmingly 
difficult for me, as a small retailer, to take the time and the finances necessary 
to testify before your committee in person. 

I am the owner of a retail record and music shop in East Lansing, Mich., a 
college community. I am a small-business man and, as a matter of fact, in 
terms of some definitions, I am a minute-business man. Nevertheless, I have 
a sincere and vital interest in the legislation presently before your committee 
regarding the subject which has become known as fair trade. 

Very frankly, I have not had legal training, nor have I had legislative experi- 
ence. I honestly do not know whether the technical language of the proposal 
now before you is the answer to my problem. I am, however, completely 
cognizant of the problem and the effect of certain practices upon, not only 
the success, but the very future of businesses in my general category. I do not 
wish to impose upon your time; only to offer some degree of understanding of 
the tremendous impact of the present condition, a condition which I sincerely 
hope might be corrected by the passage of the proposal now before you but, in 
any event, a condition which must be corrected if we are to long survive. 

Gentlemen, I sell records. I pay approximately $2.47 for each album 
record which carries a retail price (even now suggested by the manufacturer) 
of $3.98. Upon that basis, or one similar to it, as dictated by competitive 
situations, I can serve my customers and at the end of the year, perhaps, realize 
a reasonable profit. I am not afraid of competition because 1 run an honest 
business in the best way I know how, but what we have today is not competi- 
tion in the accepted sense of that word—it is calculated and organized slaughter. 
You have seen, perhaps, advertisements imploring my customers to join a 
“Record Club.” These clubs, while maintaining in most cases a fictitious 
semblance of “regular retail prices” in effect sell, for instance, 3 records for 
the price of 2. In other words, the customer buys two records from the “elub” 
at the regular suggested price of $3.98, a total expenditure of $7.96. Upon 
doing this, however, he receives a third record absolutely free so, in effect, 
he did not pay the regular suggested price. He paid approximately $2.65. Let 
me again point out that my cost for those same records approximates $2.47. 
No honest retailer can exist on such a cost-selling-price differential. It would 
be logical for you, as a thinking member of the committee, to say “Well, that 
just saves the customer money, and must be good.’ Again, let me say, I 
believe in competition and I believe in the lowest possible, profitable price. 
How then can the so-called record club sell at a price to the customer which 
approximates my dealer’s cost? (1) The clubs may well buy, and most cer- 
tainly do, in volumes larger than mine; (2) the clubs do not maintain the 
customer facilities which I am forced to, as an individual community retailer ; 
and (3) they do not have the service overhead costs in replaced merchandise, 
et cetera. 

It boils down to this: Few people buy records without scrutiny or listening. 
They desire the direct services that the music and record stores can and do 
provide, but upon utilizing those services for browsing, for listening and for 
scrutinizing, they are then offered a lower price by organizations who do not 
have to provide such essential services and they buy at that lower price. The 
clubs could not, in my mind, exist without the hometown service of the indi- 
vidual retailer and, on the other hand, the individual retailer will seon be 
destroyed by the unfair competition of those same clubs. The obvious answer 
is through the manufacturer. I have contacted several of my sources of supply 
and they have stated to me that, at the present time, nothing can be done, 
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even by those manufacturers who have a desire in that direction to protéct 
both the legitimate distribution of their product and those retailers who are 
providing such service distribution. If the proposal before you provides the 
answer to this problem, then it becomes essential to the future of the smaller 
retailer in my business. 

The example I have utilized is, I am sure you realize, but one of many and 
let me reiterate that I firmly believe in a free competitive system, but what we 
have is not free competition. It is a situation Whereby those who would 
seek quality service and distribution are forced into the same merchandising 
ring with a competitor who takes full advantage of the costly services offered 
by his opponent, and who well. realizes that that opponent has both hands 
tied behind his back from the very beginning. A fair fight has a referee, and 
such a refereeing statute is all I ask. 


STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION ON RESALE PRICE MAINT#- 
NANCE, PRESENTED BY Burt S. St. CLAIR, PRESIDENT, KENTUCKY FARM BUREAU 
FEDERATION 


We appreciate the opportunity of presenting the views of the American Farm 
Bureau Federation with respect to proposals to authorize manufacturers to fix 
resale prices. 

The American Farm Bureau Federation has for many years strongly opposed 
so-called fair-trade legislation. This policy was reaffirmed by the voting dele- 
gates of the member State farm bureaus at our most recent annual meeting. 

Farmers have a major and significant’ interest in resale price maintenanée 
Tegislation. They are comparatively large purchasers of items, the resale prices 
of which could be fixed under the provisions of 8. 3850, such‘as farm machinery 
and equipment of all kinds, pefroleum products, fertilizers, insecticides, trucks, 
ete., 2s well as the usual consumer items purchased by all groups. We believe 
that the enactment of S. 8850 would be materially adverse to the interests of 
farmers in particular, and consumers in general. 

It is a fundamental defense of the private competitive enterprise system that 
competition compels the passing on to consumers of any savings made by in- 
creased efficiency. This defense, insofar as it relates to the retail margins of 
products for which resale price maintenance might be attempted, would be 
destroyed by the enactment of national fair-trade legislation. 

Perhaps the distinguishing feature of the American private enterprise system, 
as compared with systems in other countries, is our belief in the desirable results 
of competition. We have established competition as an economic ideal by the 
enactment of statutes designed to prevent conspiracies to restrict competition. 
The competitive principle contributes to the vitality and dynamic growth of our 
society. It establishes a premium for finding new and more efficient ways ‘of 
doing business with beneficial effects upon our standards of living. 

Many other countries in which business and commercial enterprises are pri- 
vately owned do not similarly cherish the competitive principle. Much of ‘the 
effort of business and governmental leadership is devoted to the development of 
cartel arrangements, or Government-industry programs and activities to mitigate 
the effects of competition, all designed to protect individuals in this category 
or that from the supposed harmful effects of competitive pressures. By such 
devices the incentives for increased efficiency are diminished. 

This question has been treated by many writers on the European economy. 
For example, the well-known Swiss historian and political commentator, Herbert 
Luethy, in his recent book, France Against Herself, says with respect to the 
French economy: 

“Half a century of deliberate and systematic action by Parliament and the 
trade associations have served to eliminate all these normal connections and 
mechanisms, though the full extent and implications of what was being dome 
was never examined. The apparent chaos is the result of the organization of 
the most complete:conceivable defense against any risk, disturbance, or neces- 
sity for adaptation. 

“In the preponderance of the administrative function over that of the entre- 
preneur, of group solidarity over the principle of competition, of tradition over 
initiative, and in the loyalty to establish routine and the respect for all situations 
acquises regarded as positions of licensed privilege, the way of life of an 
ancient state has survived in that of contemporary France. 
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“From top to bottom this national economy has got into such a state of congeal- 
ment, and has grown so used to it, that, though everyone complains about it in 
general, in every concrete instance the phalanx of those involved immediately 
doses its ranks to protect its situations aequises from the slightest disturbing 
innovation. It has, indeed, so nearly approached a situation in which all existing 
situations have been transformed into permanent rights, privileges, and sources 
of revenue that all risks have been practically eliminated and bankruptcies 
practically never occur. 

“But all progress has also been eliminated.” 

Many observers attribute the extraordinary resurgence of the German economy 
since World War II to the wartime destruction of the many institutional arrange- 
ments to restrict competition and the steadfast opposition of the political leader- 
ship of the German Government to the reinstatement of such institutional 
arrangements. 

Ludwig Erhard, Vice Chancelor and Minister for Economic Affairs for Germany 
in his recent book “Prosperity Through Competition says: 

“T regard the development of competition as the best guaranty of a continuing 
increase in efficiency and of a just division of the national income. In the interest 
of a truly social market economy I cannot possibly forego the advantages of 
healthy economic progress * * *. Plans or controls imposed by industry appear 
tome to be no less undesirable and damaging than state control.” 

We do not believe that so-called fair-trade legislation is helpful to small 
independent retailers. We submit to the contrary that fair-trade programs will 
be harmful to many small retailers. If margins are held high on some items by 
fair-trade practices, efficient retailers will be enabled to compete more yigorously 
in the distribution of nonfair traded items or with respect to merchandising, 
display, advertising, or trade-ins. Many small concerns are necessarily quartered 
in less desirable locations, have less expensive facilities and less adequate 
delivery, credit, and other services. If they are not permitted to compete price- 
wise to offset these disadvantages, their chances of losing out in the competitive 
struggle are increased. 

Mass distributors may adopt their own private brands to avoid resale price 
maintenance and enhance their competitive position. The independent, selling at 
controlled prices, would not be able to compete, or rather he would be prohibited 
by law from competing. 

We know of no convincing evidence to indicate that those retail trades which 
have generally resorted to fair-trade price practices have been more profitable 
than those retail trades which have not, nor do we know of any evidence to 
indicate that retail trade has been more profitable in those States having retail 
price maintenance legislation than in those States which do not. 

We believe that any retailer who is able to serve the public more efficiently 
than other retailers, whether due to managerial ability, volume, location, less 
expensive services and facilities, or for any other reason, should be encouraged 
to reflect such reduced costs of operations in his price to consumers. 

Fair trade denies the consumer the opportunity of sharing in the savings made 
possible by increased efficiency in distribution. The low-cost seller is compelled 
to sell at the same price as the high-cost seller; the purchaser from a high turn- 
over, cash-and-carry store must pay the same price as a purchaser from a low 
turnover, credit and delivery store. 

A consumer who is willing to shop in less exclusive stores or who is willing 
to accept less service than is available elsewhere, should have the opportunity 
of sharing in the savings thus made. 

The views of the Justice Department and Federal Trade Commission have, 
or will no doubt be, presented to the committee. 

It is interesting in this connection to note that in 1952 a Canadian Royal 
Commission established to study monopolistic practices reached the following 
conclusion : 

“The committee has studied retail price maintenance in the light of the two 
standards of judgment originally set up, namely, the desirability of a free 
economy and the need for economic efficiency. This study has led the com- 
mittee to the general conclusion that resale price maintenance, on the growing 
ale now practiced, is not justified by either of these standards. It represents 
areal and undesirable restriction on competition by private agreement or ‘law’ 
and its general tendency is to discourage economic efficiency. * * * the en- 
forcement of minimum resale prices must be regarded as manifestations of a 
lestrictive or monopolistic practice which does not promote general welfare.” 

The cost. of distribution is.a very substantial part of the price the consumer 
Pays. Legislation which removes that portion of the consumer price from the 
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influence of competitive forces represents a major restriction on the workings 
of the competitive system. 

Resale price maintenance is a bitter jest on the consumer—imost of whom are 
not conscious of the toll it takes from them. The scope of this toll may he 
illustrated by the following price comparisons relating to Sunbeam appliances, 


Former fair (Sears, Roebuek 
Item trade prices mail-order 
prices 


Model HM hand mixer--- $21. 00 $14. 88 
Model J hand mixer- 16. 95 11.85 


Model S4 steam dry iron-_. 17. 95 11, &8 


Model 12W Mixmaster 45. 95 31.7. 


84-inch electric fry pan (automatic 16. 95 10, 
1144-inch model RL fry pan--.- 15 12. 7 
Model T-20 toaste1 28. 19. 
Model CG waffle grill. 34. 95 26.75 
Model CF-5 deep fryer_- 24 17, 75 


‘40 


Model AP percolator- 27 18, 9) 


Sears, Roebuck is not a philanthropie organization. If they can profitably 
distribute Sunbeam appliances for the prices indicated in the third column, it 
seems to us inconceivable that they should be required to charge the prices 
listed in the second column. 

For these reasons the American Farm Bureau Federation respectfully urges 
that legislation to authorize manufacturers to fix resale prices, such as proposed 
in S. 3850, not be approved. 


STATEMENT oF G. MARVIN SuHutTt, SECRETARY, NATIONAL SPORTING Goops 
ASSOCIATION 


Gentlemen, my name is Marvin Shutt. I am, and have been for the past 10 
years, secretary of the National Sporting Goods Association. This is a nonprofit 
trade association of retailers of sports equipment with headquarters in Chicago, 
Our members are located throughout the country. 

Please excuse my submitting a statement rather than testifying in person, but 
less than a month ago I testified on this subject before the Senate Small Busi- 
ness Committee in Washington and the press of business will not allow me to 
make another trip at this time. 

Sporting goods dealers are small-business men. The 1954 census of business 
showed that they did an average annual volume of $48,588. The average an- 
nual volume for all types of retail stores in 1954 was $99,363. 

In addition, sporting goods stores do not earn high profits. In fact, they 
have the dubious honor of always ranking high on the Dun & Bradstreet list of 
business failures per 1,000 stores. 

Bach year we make a costs-of-doing-business survey of our member stores. 
In 1956 the net operating profit was 1.1 percent. In 1957, according to the just- 
completed survey, this figure climbed to 2.3 percent, still hardly an outstanding 
earnings report and you must realize that it is normally only the better op 
erated, more progressive businesses which belong to trade associations. 

Our costs-of-doing-business surveys have produced an unusual pattern. Total 
volume of sporting goods sales is going up. This is normal because ours is a 
growth industry and one that should be enjoying unparalleled prosperity as the 
population grows and the amount of leisure time increases. 

Our dealers, as reported in our surveys, are improving their efficiency. Their 
annual volume per square foot of floor space has been increasing steadily as has 
the rate at which they turn over their stocks. 

This is all as it should be. Everyone realizes that in our competitive econ- 
omy there always is a premium on better and more efficient ways of doing busi- 
ness. There must be a continuing evolution in merchandising and distribution 
to bring merchandise to the consumer at lower cost. Our independent retailers 
are aware of this and have remembered it as they have learned to compete suc- 
cessfully with chainstores and legitimate mail-order houses. 

Today, however, our small retailers are facing a problem which, if unsolved, 
must eventually result in their disappearance from the American economic 
scene. I believe that the resulting gap in America’s distribution system could 
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not be the successfully filled. American consumers would, eventually, lose 
forever the convenience and service of the local retailers. 

Many small sporting goods retailers find themselves today competing with 
organizations which offer for sale sporting goods products at prices equal to or 
below their cost prices. In fact, many dealers feel that they now are only 
showrooms for price cutters. 

Remember, that many sporting goods products are sold through jobbers who 
then resell the merchandise to dealers. Firms purchasing as jobbers (or dis- 
tributors) get a justifiably larger discount from manufacturers list prices or 
suggested retail selling prices than do retailers. Jobbers must perform addi- 
tional services for the manufacturer and retailer in the distribution process and 
merit this additional compensation. 

Within the past few years there has emerged a new type outlet in the distribu- 
tion picture, the so-called discount house or discount catalog house. Generally 
speaking, these companies purchase from manufacturers at jobber price levels, 
considerably below what the independent retailer pays for his merchandise. 

These so-called discount houses and discount catalog houses do not perform 
and, in most cases, do not intend to perform the functions of a jobber or dis- 
tributor, although they have purchased at jobber or distributor price levels. 

They normally are located in larger cities and through widespread promotion 
exploit nationally branded and advertised merchandise, the lifeblood of a small 
retailer. 

Our dealers have managed to compete, in most cases, with the discount house, 
which must, of necessity, incur many of the normal retail expenses. The dis- 
unt catalog house is a bigger problem. 

In most cases, the discount catalog house buys as a jobber but does only a 
small percentage of business in merchandise sold for resale. In many cases this 
mall percentage of resale transactions is carried on with retailers of one trade 
feld buying merchandise of some other type either for his own use or as a 
convenience purchase for a friend. 

The fact that these so-called jobbers are selling to ultimate consumers is 
obvious when you not their catalogs and the portions devoted to the special 
requirements in regard to applicable State sales taxes. I am sure you realize 
that these taxes are only placed on merchandise when it actually is sold to an 
utimate consumer. A legitimate jobber, selling only for resale, does not have 
toworry about State sales taxes. 

This type of distribution has become so widespread that the great mail-order 
companies have had to drop their price levels to meet this competition. This 
action by the large legitimate mail-order firms brought price cutting home to 
every community in the United States. 

In theory the manufacturer can control his distribution and keep his mer- 
chandise from falling into the hands of discount houses and discount catalog 
houses masquerading as jobbers. Few manufacturers have been able to do 
this. The problem stems partly from the fact that the legitimate jobber may 
have to unload a large volume of particular merchandise he has purchased un- 
visely. He may even take a loss on this merchandise. Normally, most jobbers 
prefer not to dump this merchandise in their own trade areas. They are most 
apt to sell such distressed merchandise to a discount house or discount catalog 
house located in another part of the country. 

This outlines, to some extent, the problems facing our retailers. They are not 
simple and we are not looking for a simple answer. We aren’t asking you to 
legislate a profit for us. We do feel there should be certain basic rules of the 
fame Which would allow all types of retailers to compete with no one having 
u advantage. 

We believe that you should give every consideration to S. 3850, introduced by 
Senators Humphrey and Proxmire. We know that this bill, or any other such 
bill, is not a panacea. 

If enacted into law, this bill would do much to restore real competition in the 
ttuest and best sense of the word to retailing. 

This bill provides for voluntary action on the part of manufacturers to pro- 
tect their brand names. It is this protection of the integrity of brand names 
which is essential to the independent sporting goods dealer. 

Iam sure you gentlemen realize that brand names are the backbone of the 

ss of the small independent retailer. Brand names are not nearly as 
important to large retailers and the large mail-order houses since they promote 
ind sell their own private brands. It is up to you to provide the instrument, 
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S. 3850, for the voluntary use of manufacturers desiring to protect their valuable 
brand names for their independent retailers. — 

I want to thank you for being given an opportunity to submit a statement 
to you. 


STATEMENT OF STANLEY A. WEIGEL OF THE SAN FRANCISCO BAR 


PREDATORY PRICE PRACTICES IN THE SALE OF TRADEMARKED ARTICLES ARE RAMPANT; 
THEY FEED THE FORCES OF BUSINESS RECESSION ; THEY DRIVE SMALL BUSINESSES 
TO THE WALL; THEY PROMOTE MONOPOLY; THEY HURT THE PUBLIC; THEY Ppogg 
A SIGNIFICANT THREAT TO THE FREE ENTERPRISE SYSTEM 


My name is Stanley A. Weigel. My address is 275 Bush Street, San Francisco, 
a I am a member of the San Francisco law firm of Landels, Weigel & 
Ripley. 

My appearance here is responsive to Senator Humphrey’s written invitation 
of June 17, a copy of which is appended. Senator Humphrey wrote that the 
purpose of the present hearings is to make a broad study of the operations of 
discount houses, including inquiry as to the impact of such operations upon 
channels of distribution, merchandising techniques, and small-business mar- 
keters. He indicated that the committee would welcome hearing my views, 
I am grateful to Senator Humphrey for his very generous assessment of 
such competence as I may have to bring useful testimony to this committee. 

The United States Senate Select Committee on Small Business and the Sub- 
committee on Retailing, Distribution, and Fair Trade Practices are engaged in 
work which, in my opinion, is vitally important to the preservation of the free- 
enterprise system in our country. 

Sound protection of small businesses and maintenance of an economic climate 
in which they flourish is imperative for reasons far transcending sentimentality. 
In my opinion, preservation of economic freedom and, in the end, even political 
freedom, requires the continued existence of thousands upon thousands of flour- 
ishing, independent business enterprises throughout our country. 

What, it may be asked, has this broad generality to do with discount houses? 
I think there is a connection. It lies in the area of what economic theorists 
call the price mechanism and what the average businessman just calls prices or 
pricing. 

It is price practices in relation to discount houses which most interest me. 
I happen to believe that discount houses bring nothing new into the American 
market place, except perhaps a name which is often as deceitful as it is beguiling. 
What, after all, is a discount house other than a retail store, self-styled as one 
offering exceptional bargains to consumers? What is new about that? For 
years, retailers, big and small, good and bad, in high-rent districts and in low, 
have sought patronage from the American consumer by appeal to the pocketbook, 
by proclaiming.low prices and by featuring special values. 

It does not do, in my opinion, blindly to condemn discount houses. I happen 
to believe that their advent was stimulated by excessively high markups on 4 
considerable number of products in a considerable number of product lines. I 
believe, too, that their birth and growth was fostered by the complacency of 
many retailers who, in an era of a sellers’ market, failed to question high prices 
from suppliers because they could be so readily passed on, at extra profit in the 
process, to consumers with bulging pockets. If that be true, discount houses 
deserve our thanks, at least, for precipitating some hardheaded thinking on the 
high cost of distribution. 

There are other reasons why it seems to me unsound to attack discount houses 
categorically. Surely, many discount houses are operated honestly, perform the 
retail function efficiently, and usefully meet a public need. I think judgment of 
discount houses, like judgment of people, must be individual. Those discount 
houses which resort to gimmicks to fool consumers, which bring unlawful pressure 
on suppliers, which behave illegally or otherwise abominably merit criticism 
and corrective action, just as would any retailer, whether or not styled a discount 
house. 

But I have digressed. I want to confine my testimony to a segment of dis 
count-house operation with which I have had the most firsthand experience. 
My reference is to the prevalence among many ‘discount houses of the age-old 
bait and leader price practices. As ‘everybody knows by this time—at least, 
almost everybody—bait: and leader: practices ‘consist in offering well-knowt, 





BES BSESBSSsetSsesza tata 


ge 


gea 


SeeBS> sera 


SB s8e2za 


SBSeEese 8 3 Ff & 


FAIR TRADE 121 


widely advertised, trademarked products to consumers at less than standard 
prices for the purpose of creating the false impression that the retailer who 
offers the cut prices sells everything in his place of business at equally low 
ces. 

4 my opinion, one factor which is prolonging, if not deepening, the current 
pusiness recession is the absence of a lawful remedy against bait and leader 
practices. I do not suggest that the provision of such a remedy would be a 
panacea for the current business recession. The recession itself is too complex 
to be cured by any one remedy. At the same time, I think a pretty solid 
case can be made in establishing that such predatory price practices in the 
sale of trademarked products have played—continue to play —a significant part 
in pushing our economy downhill. 

Until about a year ago, sales of trademarked seth were thriving. Now 
they sag and slump. In regard to them, the signs of distress in the market are 
plain. Some of the symptoms bear a chilling resemblance to those attending 
the great depression. 

Price wars on trademarked commodities are the order of the day. There 
are more and more sales of bankrupt stocks. There are more and more dis- 
tress sales resulting from business liquidations in other forms. 

The start of the decline in the sales of many well-known trademarked 
products coincides with the emasculation, by judicial decision, of State and 
Federal fair-trade laws. The effective operation of these laws was under- 
mined by a series of decisions during the last year. The number of State laws 
rendered inoperable by State-court decisions reached 15. One or more Federal- 
court decisions, in effect, gave so-called mail-order discount houses a complete 
license to circumvent the laws of the remaining 30 fair-trade States. Yet an- 
other high Federal-court decision denied, for artificial reasons, a number of 
manufacturers the right to avail themselves of the protection afforded by 
fair-trade laws. 

The consequence of these decisions was disastrous. They opened the door 
wide to economic evils which, at intervals since the turn of the century, have 
plagued independent manufacturers, distributors, wholesalers, and retailers of 
trademarked products. 

What happened, and what continues to happen, is this: 

Hundreds. upon hundreds of independent manufacturers produce a variety 
of consumer goods identified by trademarks denoting the respective manu- 
facturer as the producer. The individual manufacturer advertises the prod- 
uct and the. trademark to create consumer interest. He also advertises a 
standard retail price. 

That advertised price performs a number of useful, indeed, necessary, 
functions. First, it enables the prospective consumer to decide if he or she 
is interested in the particular product at the particular price as against com- 
peting products at the same or different prices or as against wholly different 
products for which the consumer may prefer to spend his money. 

In the second place, the advertised price represents each manufacturer’s best 
judgment, based upon reckoning with competition of all kinds, as to what con- 
sumer price will support fair profit to wholesalers, to retailers; and to the 
manufacturer himself in covering the costs of production and distribution. 
Third, the retail or consumer price is customarily the basis for determining 
trade discounts. 

Unless the independent manufacturer of such trademarked products has some 
means of establishing and maintaining a reasonably standard price to consum-~ 
ers, his access to the market can be destroyed through no fault of his own. 
Here is precisely how that happens; how it has happened at fateful and pain- 
fully frequent intervals in the United States during the past 75 years; how 
ithas happened during the course of the last year; and how it is happening at 
this very moment. 

For purposes of illustration, I use fictitious names, fictitious products, and 
fictitious prices, but the resemblance to real manufacturers, real products, and 
real prices is intentional and accurate. 

The American Clock Co. is an independent producer of electric clocks. A 
small but prosperous manufacturing concern, it is 1 of more than 20 domestic 
producers of. electric: clocks. It is im direct competition with each and all of 
the others. Its best known, best selling products is an electric clock’ produced 
t-retail at $10.' It calls this clock, let us say, the American Ten. It nationally 
advertises that clock under that name at that price. 
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The American Clock Co. sells the American Ten to independent retailers, J, 
depends upon such retailers throughout the country to make the American 
Ten available to consumers everywhere. The clock is a good and serviceable 
one. It brings good value to consumers at the $10 price, which returns no 
more than a reasonable profit to the average retailer. The American Clock 
Co’s. price to retailers yields the manufacturer, in turn, no more than a reason 
able profit above cost of production and overhead expense. 

Consumers buy the clock at the $10 price. Each time a consumer selects the 
American Ten, he has chosen it over scores upon scores of other electric clocks 
produced by other manufacturers and available at a wide range of prices 
running from $4 to $40 or more. The American Clock Co. prospers. Retailers 
sell the American Ten, doing well on the item. 

Then one retailer in the city of Midtown, U.S.A., gets what he considers to 
be a bright idea. It suits his type of retail operation, which he carries on 
under the name of Bargain Discount Center. He buys some American Tens 
from the American Clock Co., or, if the American Clock Co. declines to sell 
him, he talks some of the many retailers of American Tens in Midtown into 
selling him a supply. He then advertises the American Ten at $6.99. At this 
price, the sale brings him little or no profit above invoice cost and overhead 
expense of doing business. 

But consumers flock to his store to buy the bargain. Bargain Discount 
Center has thus developed what the trade calis store traffic. The customers 
who come in to buy the bargain on the American Ten may or may not actually 
purchase it. Some may have been persuaded to buy another clock, which yields 
high profit to Bargain Discount Center. Or they may buy the American Ten 
at $6.99, but be persuaded during their visit to buy something else, as well, 
on which the retailer makes a handsome or even an unconscionable profit. 
The proprietor of Bargain Discount Center has many articles in his store 
which are blind or not well known and on which his gross selling margin 
ranges anywhere from 75 to 300 percent. 

All the other retailers in Midtown who handle the American Ten find that 
they can no longer sell it at the $10 price. They must either meet the cut 
price or lose the sale. If they meet the $6.99 price, the chances are that Bar- 
gain Discount Center or some other retailer aping it will drop the price even 
lower. When the salesman for the American Clock Co. whose territory includes 
Midtown calls upon the regular retailers urging them to buy more American 
Tens, he gets no orders, but does get plenty of abuse. The great number of 
regular retailers just don’t buy products which they cannot sell at a fair 
price, including a reasonable profit. 

Neither, for that matter, does the price cutter, as to the bulk of his stock 
in trade. He is engaged in business for profit, not in charitable good works. 
The price cutter loses interest in the American Ten after his quick exploitation 
at the bait or leader price of $6.99 has served its purpose and lost its punch. 

Sales of the American Ten in Midtown come to a virtual standstill. 

But Midtown is only one American community. There are thousands upon 
thousands of others. Each has its own prototype of Midtown’s Bargain Dis- 
count Center. In each community the exploitation of the American Ten is re 
peated and in each the results are the same. 

American Clock Co.’s production and its own sales of the American Ten are 
perforce reduced, seriously reduced. 

At least some of the working men and working women employed in American 
Clock Co.’s factory are laid off. So are some of its salesmen. Thus new names 
are added to the rolls of the unemployed. Unless the picture changes for the 
better, there will be others. 

That is far from all. 

We have already multiplied Midtown by the many thousands of other com- 
munities and cities in the United States in order to see the larger picture. But 
we have been considering only the American Clock Co. and its principal product. 
We must multiply again and again and yet again, because the American Ten is 
only one of thousands of well-advertised, well-known products produced by inde 
pendent manufacturers and sold at standard prices under well-known trade 
marks by independent retailers throughout the United States. One by one or 
in groups, countless other trademarked products, ranging from pens to perco- 
lators to refrigerators, meet the same fate. 

The degree of shrinking sales may vary on different products. Some man 
facturers may be less hard hit than American Clock Co. Others may suffer even 
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more. The important fact is that sales shrink all along the line. The cumula- 
tive effect is serious and altogether bad for the economy. 

Regular retailers lose business on item after item. They must retrench to 
stay alive. So they pare expenses. They cut down on clerks and other help. 
They reduce purchases to the bare minimum. They are slow in paying their 
ills. 

* plainly, the overall result is critical dislocation and damage to the normal 
processes Of distribution of well advertised, well known, trademarked commod- 
ities previously sold at fair prices in open competition. 

Prior to the dislocation, the flow of these goods from factory through the 
normal channels of distribution to users provided good livelihoods for countless 
consumers, including not only the hundreds of thousands of employees of the 
manufacturers and retailers involved, but as well the owners of these thousands 
upon thousands of business entities throughout the United States, who them- 
selves are consumers. 

The dislocation does not end with curtailment of direct payrolls and reason- 
able profits. It extends much further. It hurts, for example, carpenters and 
glassworkers and bricklayers. No sensible manufacturer enlarges his factory 
when business is on the downgrade. Nor do sensible retailers enlarge stores 
already too big for the available patronage. 

It is of the utmost importance to understand and get at the root of the whole 
destructive process. It stems directly from the claimed right of a few retailers 
to use trademarks they do not own—to use them for purposes which are not 
forthright and heedless of injury to the trademark owners. 

Referring back to the example of the American Clock Co., not one of the 
retailers who caused the trouble would have had the slightest interest in the 
American Ten if it had not been identified by a widely advertised, well-known 
trademark symbolizing the good-will of the producer. Every one of them would 
have spurned the sale of the identical clock unless they could use the goodwill 
of the American Clock Co. as an aid in selling it. 

To be sure, they owned the clocks. Their titles to those physical commodities 
were clear and valid. But they did not own the trademark identifying the 
docks. ‘Their real interest was in what they did not own. In coupling the 
trademark, which they did not own, with misleading and uneconomic prices, 
they appropriated—indeed, misappropriated—the good name of another to fur- 
their their own ulterior purposes. 

The resulting damage to the American Clock Co. was more devastating than 
a fire at the factory. This was so not only because of the financial damage, 
but as much or more because of the permanent injury to the goodwill of Amer- 
ican Clock Co, and its good name as symbolized by its trademark. 

In any case, the end result of this species of trademark piracy has been dam- 
age not only to the trademark owners, but as well to independent retailers. 
There has been no economic health in the whole business. There has been 
nothing but manmade economic disease. 

The price-cutting tactics I have described are known in the trade, have long 
been known, as bait and leader selling. The serious consequences to the free- 
enterprise system which stem from these practices are clear. Hundreds of 
manufacturers and thousands upon thousands of retailers can provide corrobo- 
trative evidence. 

It seems to me that it makes no sense whatever and that it leads to nothing 
but destructive chaos to deny manufacturers of trademarked products a rea- 
sonable means of self-protection against such injury by enabling those who 
wish to establish standard prices on their own products only. 

Such means are not denied to the huge, well financed giants engaged in 
manufacturing or in retailing or in both. 

Chainstore corporations, each with scores or hundreds of retail outlets in 
the United States, fix the prices day in and day out, in their uncontrolled dis- 
cretion, in every one of their stores upon goods sold under their private labels. 
They are doing it at this very moment right here in Washington and in thou- 
— of other cities, communities, and marketing centers throughout the 

ation. 

The large, well financed, dominant manufacturers are not denied the advan- 
tage of establishing standard prices to consumers everywhere. They do it by 
opening their own retail stores or by placing their products on consignment with 
tetailers. By the consignment device, each retailer acts as the agent of the 
Manufacturer in selling to consumers, turning the sales price over to the manu- 
facturer, after deducting a selling commission. 
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These forms of price fixing by the great retail chains or the highly financeg 
manufacturers are not necessarily wrong or unlawful. Monopoly or attempts 
to monopolize being absent, I would not lend myself to any such suggestion, 

The wrong lies in denying an equal opportunity to independent manufacturers 
to exercise a comparable privilege in marketing through independent distrib. 
utors, wholesalers, and retailers. 

The denial of that equality of opportunity has far reaching social and eco. 
nomic consequences. Let me illustrate. The resources and reputations of such 
huge retailers as, for example, Sears, Roebuck and Montgomery Ward enable 
them to satisfy consumers that the latter can safely rely upon their private 
brands. Such large retailers can and do engage in research. They can and do 
undertake testing. They can and do advertise nationally. They can and do 
carry out many other functions essential to mass production and distribution of 
consumer goods. 

The small retailer is not so positioned. If he is to survive, he must be able 
to sell, at a reasonable profit, products of independent manufacturers who have 
developed consumer confidence in their goods as a result of the requisite re 
search, testing, national advertising and other functions essential to magy 
production and distribution. The small retailer must, in other words, rely in 
part upon the reputation of the manufacturer. 

There are those who argue, at least privately, that the country might be 
better off if manufacturing and retailing were concentrated into a small num- 
ber of large corporate organizations. That seems to me to be a dangerous 
point of view. 

The failure to allow independent manufacturers and retailers equality of op- 
portunity with the industrial giants in establishing effective resale prices is, in 
its long-term effects, more disastrous than breeding and feeding business reces- 
sions. It fosters monopoly. The independent manufacturer and the independ- 
ent retailer, caught in the squeezing vise of the artificial prohibition against 
reasonable self-protection on prices, turn to merger. The big get bigger. The 
small get smaller, to the vanishing point. 

And in the long run, the bigger the big get, the greater the need for Govern- 
ment control. This is not because bigness is bad. It is because bigness is pow- 
erful. Big power, economic or other, simply has to be controlled to protect the 
public welfare. And the more Government control, the more the American 
free-enterprise system must yield, in one form or another, to the techniques of 
a controlled economy and of economic regimentation—always the inevitable 
forerunners of other aspects of statism. 

If it be so important to provide an effective means of prohibiting bait and 
leader practices and if the evils of such practices are so dangerous, why the hue 
and cry in opposition to all proposed remedies? 

While the answer to that question is complex, it is clear. It will emerge 
from a little quiet, careful analysis. 

Part of the opposition comes, of course, from the small segment of business 
interests which profit by bait and leader practices. Directly, as well as through 
propaganda fronts, they create a self-serving clamor, bandying about charges of 
price fixing and consumer gouging. The less attention paid to their fulmina- 
tions, the sooner the truth will be reached. 

When we analyze down to the bare bones the demands of the bait and leader 
practitioners, we find that they themselves insist upon the right to fix prices 
without restraint—unconscionably low prices on standard, trademarked, well 
advertised products and uneonscionably high prices on unbranded or unknown 
goods. 

There is another powerful source of opposition to remedial legislation. For 
reasons that are obscure—I do not say invidious—it appears that many maga 
zine and newspaper publishers editorialize against resale price maintenance. | 
have never been able to understand this. I still do not. I have yet to see any 
cutting of the newsstand price of any well known magazine or newspaper. I 
suspect—and think you will agree—that any news vendor who undertook to 
make a practice of selling any nationally known magazine or newspaper at less 
than the price printed on its cover would soon be out of the business of handling 
it. You will agree, too, I am confident, that neither the elimination of such 
price cutting nor effective reformation would be challenged by Government 
agencies. 

Opposition to all effective corrective measures has been traditional on the part 
of the Antitrust Division and most of the members of the Federal Trade Com- 
mission. There can be no question of the integrity of this opposition nor its 
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underlying good faith. But the wisdom of the opposition must stand or fall 
on facts. I think it will be found that the opposition of these Government agen- 
cies stems in part from traditionalism and in part from habitual—but erro- 
neous—equation of voluntary price maintenance on trademarked commodities 
with completely different forms of price fixing, which do damage the free enter- 
prise system. I shall have more to say about the latter in a moment. 

There is a current of strong opposition to the fair trade idea among economic 
experts and teachers. That opposiiton is highly vocal, but by no means unani- 
mous. 

The views of the experts who attack voluntary resale price maintenance on 
trademarked products must be evaluated in the light of economic reality, not 
ivory tower theory. Upon that evaluation, they have one point on which they 
are absolutely right. They tell us, and it is true, that, if a manufacurer of a 
trademarked product is permitted to establish a standard resale price and that if 
he does so, the retailer whose cost of doing business may be lower than that of 
, sme of his competitors cannot pass the savings on to the consumer as to that 
particular product. 

This is true. Nothing is gained by denying it. But it is not the complete 
truth. It is also and equally true that the economic havoc and ruin I have 
described is the direct result of bait and leader practices. It is also and equally 
true that the evil cannot be remedied without paying some price. 

It is incidentally true, it seems to me, that there is nothing basically wrong 
nor economically unsound in permitting the more efficient retailer, to a degree at 
least, to make more profit than the inefficient. Greater profit is hardly an inap- 
propriate reward, in our free enterprise system, for greater efficiency or service 
or know-how. 

But whether or not there be agreement upon that, I submit that, in any case, 
the lesser public good must yield to the greater. The adverse social and eco- 
nomic consequences of bait and leader practices completely outweigh any dis- 
advantage in permitting voluntary resale price maintenance on competitive trade- 
marked products. 

But this is not the only answer to the argument of the economic experts and 
teachers who attack the principles underlying proposed remedial legislation. I 
have already pointed out that precisely the same market result is achieved by 
large chain retailers with respect to the goods they sell. I know of no statu- 
tory law either guaranteeing their efficiency or requiring them to pass savings 
on to consumers. And I am far from convinced, having seen many examples of 
incredible waste in big business operations, that low operating costs are the 
exclusive product of large scale operation, whether in retailing or manufactur- 
ing. 

I have pointed out, too, that resale price maintenance is obtained by the in- 
dustrial giants among manufacturers through establishment of their own retail 
outlets or through the device of consignment. Therefore, in add tion to the 
social gain which flows from permitting resale price maintenance on trade- 
marked products as the only effective remedy against bait and leader practices, 
it has also the social gain of equalizing competitive opportunity on the part of 
smaller independent manufacturers and retailers. 

The clinching answer to the contentions of the economic experts who oppose 
permissive, voluntary, carefully safeguarded resale price maintenance goes yet 
deeper. It lies in the fact that the important competition, the competition 
which in the end really protects the consumer, is competition between manu- 
facturers. 

It must never be overlooked that the remedial measures of which I speak do 
not require the American Clock Co. or any other manufacturer to establish any 
price whatever. It is up to each manufacturer to decide whether or not he wants 
to take the risk of establishing a resale price on goods identified by his own 
trademark. 

If he elects to take the risk, he must reckon with competition. This is hecause 
he cannot avail himself of the rights offered unless there is competition. If 
the resale price established is too high, competitors will take business away from 
him; if it is too low, he will face bankruptcy. No proper corrective measure 
will undertake to repeal the law of supply and demand nor the necessity of reck- 
oning with competition. 

Under the safeguards of such measures, if the American Clock Co. voluntarily 
undertakes to establish a price of $10 on its electric clock, it can do so only in 
the face of competition. The existence of fair and open competition is an ex- 
Press requirement for the right to exercise the privilege. If the American 
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Clock Co.’s $10 price is uneconomic because it is based upon excessively high 
production or distribution costs or for any other reason, one or more competing 
manufacturers will rush in to provide an equally good product at a lower price, 

I repeat, for emphasis, that I am speaking of corrective measures which deny 
the privilege of voluntary resale price maintenance to any trademark owner 
unless, in exercising it, he is willing to face the relentless, constant pressure of 
effective competition. 

Underlying most of the opposition is a most unfortunate misconception which 
attends the term “price fixing.” The phrase is psychologically odious. But 
we must be guided by reason not by epithet or emotion. 

The plain fact is that there is always price fixing in any economy. Some types 
of price fixing are bad. But that does not make all price fixing bad. Indeed, 
there can be no sale or purchase of anything unless a price is fixed. Every 
seller has to fix a price at which he will sell ; otherwise there can be no trade. 

The price fixing which is bad, antisocial and uneconomic is price fixing by 
combinations. If competing manufacturers get together to fix prices on their 
competing products, then you have destruction of competition. Then you have 
a beginning of monopoly, if, indeed, not monopoly itself. 

Nothing of this sort is involved, permitted, tolerated, encouraged or condoned 
by any measure properly drafted to provide a remedy against bait and leader 
practices. The opposite is true. Price fixing by combination or on monopoly 
products is expressly prohibited in all such measures which have any responsible 
support. 

As an intended service to the members of this committee, I offer for considera- 
tion, as appendix 1, a rough draft of a measure which may have merit. Per- 
haps it will not be inappropriate to add that, in a sense, the proposal inte- 
grates some 25 years of personal experience in the fields of law to which it 
relates. 

Truth is not tarnished by the passage of time. The evils of bait and leader 
practices are neither new nor novel. Nor, in my opinion, is there anything very 
new or novel in any current exposition and analysis of these evils, particularly 
in the thoughts you have been kind enough to permit me to bring to your 
attention. 

The most effective articulation of the whole problem still remains, in my view, 
that made many years ago by Louis D. Brandeis. His views and those of his 
esteemed colleague, Justice Oliver Wendell Holmes, coincided. In 1913, prior 
to his ascending the bench of the United States Supreme Court, Mr. Brandeis 
wrote an article whose truths are as sound today as they were nearly half a 
century ago. Reading them, I think you will revere him as a true prophet. For 
the convenience of members of the committee, there is attached as appendix 2 
extensive quotation from the article in Harper’s Weekly to which I have referred. 

In conclusion, having in mind that the end objective of remedial legislation is 
to provide independent manufacturers with a means of protecting their good 
names as symbolized by their trademarks against injury, I suggest that Shake 
speare put the whole thing in a very few words: ‘“* * * he that filches from me 
my good name robs me of that which not enriches him, and makes me poor 
indeed.” 


UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
June 17, 1958. 
STANLEY A. WEIGEL, Esquire, 
Landels, Weigel & Ripley, 
San Francisco, Calif. 

DEAR Mr. WEIGEL: The Senate Small Business Subcommitte on Retailing, Dis- 
tribution and Fair Trade Practices will hold hearings on the subject of discount- 
house operations on June 23, 24, and 25. 

It is the purpose of the hearings to make a broad study of the operations of 
discount houses. In general, the inquiry will cover the impact of discount-house 
operations on channels of distribution, merchandising techniques, and small- 
business marketers. For this important undertaking of the subcommittee, I 
believe that your great knowledge and special competency in this field can be of 
considerable benefit to all interested parties. Accordingly, I wish to invite you 
to appear before the subcommittee at 10 a. m., June 23. The subcommittee would 
like to hear your views regarding the aforementioned subjects as well as any 
additional information which you might care to give us on discount-house 
competition. 
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The hearings, as you have noted, will be limited to3 days. Therefore, in order 
to hear as many witnesses as possible we are asking that prepared statements be 
submitted to the subcommittee by June 18 and that your testimony be a résumé 
of your prepared statement. We hope to give each witness approximately 10 to 
15 minutes for his statement followed by a period for questioning by subcommit- 
tee members. 

Iam looking forward to having you as a witness. 

Sincerely, 
Housert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution and Fair Trade 
Practices. 


A BILL To amend section 5 (a) of the Federal Trade Commission Act to protect trade- 
marks used in commerce, to preserve the goodwill symbolized by such trademarks, to 
foster the preservation of independent business entities, to promote competition, and to 
provide civil rights and remedies against misleading practices in the sale of products 
identified by trademarks used in commerce 


That it is the purpose of this Act to recognize that the owners of trademarks 
ued in commerce have legitimate interest in such symbols identifying their 
products after title to the physical products has been transferred to distributors, 
wholesalers or retailers for resale; to afford owners of trademarks used in com- 
merce a remedy against advertising and selling practices which impair the value 
of such trademarks; to enable the owners of such trademarks who choose to 
market products identified by their trademarks by sale to distributors, whole- 
salers or retailers to compete effectively with owners of such trademarks and 
others who sell directly to consumers or by consignment for sale to consumers; 
to provide a voluntary means for protecting the consuming public, owners of 
trademarks used in commerce, distributors, wholesalers and retailers against 
bait and leader practices, that is, against advertising, offering and selling prod- 
uts identified by trademarks used in commerce at less than standard prices 
to create the impression that other products are sold by the advertiser, offeror 
or seller at comparably low prices; to provide a remedy against obstruction in 
the free flow from factory to consumers of products identified by trademarks 
wed in commerce when such obstructions are caused by price practices which 
interfere or tend to interfere with profitable sale of such products by manu- 
facturers, distributors, wholesalers and retailers thereof; to foster the preser- 
vation of independent manufacturers, distributors, wholesalers and retailers by 
enabling them to sell such products at prices yielding a reasonable return for 
their respective functions in production and distribution; to protect independent 
manufacturers of such products against interference with the normal flow in 
commerce through regular channels of distribution, including distribution by 
sile to distributors, wholesalers and retailers; to promote competition; to pre- 
vent monopoly ; to provide civil rights and remedies in the interest of effectuating 
one or more of the stated purposes ; and to establish such civil rights and remedies 
as lawful notwithstanding any express or implied prohibition in any other Act 
or Acts of Congress, whether the antitrust laws, the Federal Trade Commis- 
sion Act, the Robinson-Patman Act or other Federal legislation. 

Sec. 2. Section 5 (a) of the Act entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes”, approved 
September 26, 1914 (38 Stat. 719, as amended; 15 U. S. 45 (a)) is amended to 
red as follows: 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1938, and persons, partnerships, or corporations subject to the Packers 
ud Stockyards Act, 1921, except as provided in section 406 (b) of said Act, 
from using unfair methods of competition in commerce and unfair or deceptive 
ts or practices in commerce. 

"(2) The sale, offering for sale or advertising of any product which bears (or 
the label or container of which bears) a trademark used in commerce, which 
product is in free and open competition with products of the same general class 
toduced or distributed by others, at less than the applicable minimum price 

ated in writing by the owner of such trademark to any person who sells, 
ifers for sale or advertises any such product, shall be unfair competition ; and 

‘ly person who so sells, offers for sale or advertises any such product shall be 
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liable to a civil action by the owner of such trademark for injunctive relief as 
hereinafter specified. Nothing contained in this paragraph shall permit any 
person whatsoever to make any agreement or agreements whatever with any 
competitor or competitors in any way pertaining to sale or resale prices, Noth. 
ing contained in this paragraph shall preciude selling, offering for sale or 
advertising any product at less than the price designated by any owner of 
trademark used in commerce in any of the following cases : 

“(A) When such trademark is removed or wholly obliterated from the prod- 
uct, label, and container and no use of or reference to the trademark or source 
of origin symbolized by the trademark is made in any way, directly or indi- 
rectly, in connection with any such selling, offering for sale, or advertising; 

“(B) In closing out the owner’s entire stock of products identified by such 
trademark or trademarks for the bona fide purpose of discontinuing dealing in 
such products if the person closing out has first given the owner of such trade. 
mark or trademarks reasonable notice in writing of the intention so to close out 
and an Opportunity to purchase such stock at the net price paid therefor by the 
person proposing so to close out and if, such opportunity having been rejected 
or not acted upon, plain notice of closing out be given to the public in connection 
with all such selling, offering for sale, and advertising ; 

“(C) When the products are actually damaged, defective, deteriorated or 
secondhand and conspicuous notice of the fact is given to the public in connec. 
tion with all selling, offering for sale or advertising thereof and notice thereof 
is affixed to all products so sold, offered or advertised ; or 

“(D) In advertising, offering for sale and selling by any officer acting under 
the lawful order of any court of competent jurisdiction. 

“(3) Any price or prices designated pursuant to paragraph (2) hereof may be 
changed from time to time by the owner of the trademark. 

*(4) The word ‘commerce’ wherever used in paragraphs (2)-—(6), inclusive, 
of this subsection, means all commerce which may be lawfully regulated by 
Congress. 

“(5) Under and subject to the provisions of paragraphs (2) and (3), it shall 
be lawful to designate resale prices differentiated with reference to any criteria 
not otherwise unlawful, including, but not limited to, designation of different re- 
sale prices applicable to the same product for sales by distributors, wholesalers 
and retailers, as well as designation of prices providing for quantity or func 
tional discounts, as well as providing for differentiation of prices as between or 
among geographical areas. 

(6) Any owner of a trademark used in commerce suffering or reasonably 
anticipating damage by reason of any violation or threatened violation of any 
provisions of this Act may bring suit in any Federal court of competent jurisdic. 
tion without respect to the amount in controversy and shall be entitled to injune- 
tive relief, preliminary and permanent, prohibiting violation, as well as to costs 
of suit, including a reasonable attorneys’ fee. Proof of one or more sales at less 
than the minimum prices designated pursuant to any provision of this Act shall 
be presumptive evidence of injury. 

“(7) Nothing in paragraphs (2)-—(6), inclusive, of this subsection shall re 
quire any owner of any trademark used in commerce to designate any price or 
prices on any product.” 














































APPENDIX 2. EXCERPTS FROM AN ARTICLE By Louis D. BRANDEIS 





(From Harper’s Weekly, November 15, 1931; partially reprinted in The Social 
and Economic Views of Mr. Justice Brandeis, Vanguard Press, 1930) 






If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price; but when a dealer has to use somebody else’s name or brand 
in order to sell goods, then the owner of that name or brand has an interest 
which should be respected. The transaction is essentially one between the two 
principals—the maker and the user. All others are middlemen or agents; fot 
the product is not really sold until it has been bought by the consumer. Why 
should one middleman have the power to depreciate in the public mind the 
value of the maker’s brand and render it unprofitable not only for the maker but 
for other middlemen? Why should one middleman be allowed to indulge in 4 
practice of price cutting, which tends to drive the maker's goods out of the 
market and in the end interferes with people getting the goods at all? 

When a trademarked article is advertised to be sold at less than the standard 
price, it is generally done to attract persons to a particular store by the offet 
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of an obviously extraordinary bargain. It is bait—called by the dealers a 
“leader.” But the cut-price article would more appropriately be termed a 
“mis-leader,” because ordinarily the very purpose of the cut price is to create 
a false impression. ; 

The dealer who sells the dollar Ingersoll watch for 67 cents necessarily loses 
money in that particular transaction. He has no desire to sell any article on 
which he must lose money. He advertises the sale partly to attract customers 
to his store; but mainly to create in the minds of those customers the false im- 
pression that other articles in which he deals and which are not of a standard 
or known value will be sold upon like favorable terms * * * 

A single prominent price cutter can ruin a market for both the producer and 
the regular retailer. And the loss to the retailer is serious. 

On the other hand, the consumer’s gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value do 
penefit—unless they have, at the same time, been misled into buying some 
other article at more than its value. But the public generally is the loser; and 
the losses are often permanent. If the price cutting is not stayed, and the 
manufacturer reduces the price to his regular customers in order to enable them 
to retain their market, he is tempted to deteriorate the article in order to 
preserve his own profits. If the manufacturer cannot or will not reduce his 
price to the dealer, the consumer suffers at least the inconvenience of not being 
able to buy the article. * * * 

The position of the independent producer who establishes the price at which 
his own trademarked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the price 
of a staple article. The independent producer is engaged in a business open to 
competition. He establishes the price at his peril—the peril that, if he sets it 
too high, either the consumer will not buy, or, if the article is nevertheless 
popular, the high profits will invite even more competition. The consumer who 
pays the price established by an independent producer in a competitive line 
does so voluntarily ; he pays the price asked, because he deems the article worth 
that price as compared with the cost of other competing articles. But when a 
trust fixes, through its monopoly power, the price of a staple article in common 
use, the consumer does not pay the price voluntarily. He pays under compulsion. 
There being no competitor he must pay the price fixed by the trust, or be de- 
prived of the use of the article. * * * 

The competition attained by prohibiting the producer of a trademarked article 
from maintaining his established price offers nothing substantial. Such compe- 
tition is superficial merely. It is sporadic, temporary, delusive. It fails to pro- 
tect the public where protection is needed. It is powerless to prevent the trust 
from fixing extortionate prices for its product. The great corporation with 
ample capital, a perfected organization, and a large volume of business can 
establish its own agencies or sell direct to the consumer, and is in no danger 
of having its business destroyed by price cutting among retailers. * * * The 
process of exterminating the small independent retailer already hard pressed by 
capitalistic combinations—the mail-order houses, existing chains of stores, and 
the large department stores—would be greatly accelerated by such a movement. 
Already the displacement of the small independent businessman by the huge 
corporation with its myriad of employees, its absentee ownership, and its finan- 
cier control presents a grave danger to our democracy. The social loss is great; 
and there is no economic gain. But the process of capitalizing free Americans 
is not an inevitable one. It is largely the result of unwise, manmade privilege- 
creating law, which has stimulated existing tendencies to inequality instead of 
discouraging them. Shall we under the guise of protecting competition, further 
foster monopoly by creating immunity for the price cutters 

Americans should be under no illusions as to the value or effect of price 
cutting. It has been a most potent weapon of monopoly—a means of killing the 
small rival to which the great trusts have resorted most frequently. It is so 
simple, so effective. Far-seeing organized capital secures by this means the co- 
operation of the shortsighted unorganized consumer to his own undoing. Thought- 
less or weak, he yields to the temptation of trifling immediate gain, and, selling 
his birthright for a mess of pottage, becomes himself an instrument of monopoly. 
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STATEMENT OF Don WHITE Re 8. 3850, THE HUMPHREY-PROXMIRE BILL 


Mr. Chairman, my name, for the record, is Don White, and I am the executive 
vice president of the National Audio-Visual Association. Our national head. 
quarters is in Fairfax, Va. 

The association for which I speak is composed primarily of companies which 
specialize in the sale of projectors, films, filmstrips, tape recorders, and similar 
items to schools, businesses, and churches. The present membership includes 
approximately 380 audiovisual dealer members and approximately 140 film pro. 
ducers, manufacturers and other suppliers of audiovisual products. 

The dealer members of this association are what is commonly referred to ag 
small-business men. They have no giants among them. They have been badly 
hurt during recent years as a result of the rapid growth of discount selling, 
They need help, and they are appealing to the members of this subcommittee and 
to the Members of Congress to assist them by enacting an effective Federal 
fair-trade law. The board of directors of our association, taking note of this 
problem, has endorsed the concept of fair-trade legislation. 

I personally feel that the present economic recession is to a large extent due 
to the breakdown of the price structure which is a result of the present chaos in 
the market place. Small business has been unduly hampered by unfair com- 
petition resulting from the high-pressure tactics of discount operators, and the 
ruthless price cutting necessitated by these tactics. 

Today, the displacement of the small independent businessman presents a 
grave danger to our economy. America should be under no illusions as to the 
value or effect of promiscuous price cutting. It has been a most potent weapon 
of monopoly—a means of killing the small rival. It enables farseeing organized 
capital to secure the cooperation of the shortsighted unseeing consumer, to the 
consumer’s own undoing. The consumer, yielding to the temptation of a trifling 
immediate advantage, actually becomes an instrument of monopoly. 

It has been said that fair trade means fixed prices at high levels. But fair 
trade laws generally have been applied only to brand-name goods, with the brand 
name serving as evidence of the quality of the commodity and its origin. Addi- 
tionally, these laws generally provide that the commodity which is the subject 
of a retail price maintenance agreement must be in “free and open competition 
with commodities of the same general class produced or distributed by others,” 

Now, it must be remembered that a manufacturer establishes his fair-trade 
price at his peril—the peril that if he sets it too high, either the consumer will 
not buy his product, or, if the article nevertheless remains popular, the high 
profits will invite even more competition from other manufacturers. 

The prices of commodities which are sold in free and open competition with 
other commodities of the same general class will always be subject to the power- 
ful forces of competitive bids and offers. If a manufacturer of a trademarked 
product which is fair-traded markets his commodity at a price which the con- 
sumer deems too high, the consumer will naturally purchase a commodity of the 
same general class produced by another manufacturer who is willing and does 
fair-trade his commodity at a lower price. 

Price cutting is indeed a peril to our small established businessmen members, 
Information reaching us indicates that many audiovisual dealers are unable to 
maintain their usual adeqaute stocks of equipment, materials, and supplies be- 
cause the present hazardous price situation threatens them with reduced sales 
volume and losses caused by inventory markdowns. 

Furthermore, the salesmen employed by our dealer members are unable to do 
a good job of serving their customers because of the present state of unfair 
competition. The salesmen, like our dealers, not only sell equipment, materials, 
and supplies, but also provide a vital service to educational institutions, churches, 
industry-training programs and government agencies. 

The audiovisual dealer is a trained and experienced consultant in all the 
modern communications media, operating closely at the local level with those 
who must solve communications problems of all types. His function is as much 
that of a service specialist in diagnosis and application as it is that of a 
supplier or source in the general sense. To insure the proper application of 
these devices and media, he must have a margin to cover this necessary service 
so essential to the efficient use of these modern tools for teaching and training. 

Fair trade, our board and our members feel, benefits everyone—the manu- 
facturer, the distributor, the dealer, and the public. 

Without some such protection, the service function cannot be maintained by 
those who are interested in the effective and continuous use of these modern 
communications tools. 
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UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., July 21, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Deak Mr. CHAIRMAN: This responds to your request for the views of the 
Department of Justice concerning the bill (S. 3850) to amend the Federal 
Trade Commission Act, as amended, so as to equalize rights in the distribution 
of identified merchandise. 

The Federal Trade Commission Act prohibits certain unfair trade practices. 
Absent statutory exception, that act and the Sherman Act prohibit resale price- 
control agreements. However, amendment to the Federal Trade Commission 
Act section 5 by the 1952 McGuire Act—the so-called Fair Trade Act— 
exempted from the antitrust laws certain resale price-maintenance agreements. 
The McGuire exemption declared that State laws allowing such agreements 
within the State would not unconstitutionally burden interstate commerce; and 
that, where State-approved, such agreements were no longer Federal unfair 
trade practices or antitrust violations. 

Thus, present Federal exemption of fair trade is permissive, contingent on 
State policy. Left strictly to each State is the discretion to approve or dis- 
approve resale price maintenance in its territory. 

This individual State discretion the pending bill would destroy. For State 
policy, it substitutes an overriding Federal approval of private price-control 
arrangements as to “all commerce that may be lawfully regulated by the Con- 
gress.” And violation of such private controls becomes a Federal offense. 

Thus, paragraph (7) of the bill specifies that, if a “* * * substantial por- 
tion of the merchandise upon which a proprietor has established a particular 
stipulated or minimum resale price crosses State lines at any stage of distribu- 
tion, these provisions shall apply to all his identified merchandise to which that 
price applies, whether or not some or most of such merchandise is entirely dis- 
tributed in the State or district of origin.” [Emphasis supplied.] 

At present, to repeat, resale price fixing is immune only if permitted by the 
laws of the State of resale. Paragraph (7), in contrast, would permit resale 
price controls by a manufacturer on sales in States rejecting resale price fixing, 
provided only that some small supply of the same product crosses a State line 
“at any stage of distribution.” 

Beyond substituting Federal for State discretion in this area, the bill dis- 
tends the present McGuire exemption by reenacting the McGuire Act without 
certain of its limitations, and adding new means for instituting and enforcing 
resale price controls. 

Initially, the bill’s first four paragraphs apparently only restate the present 
McGuire Act exemptions. But they pointedly eliminate the existing prohibition 
against agreements between firms otherwise in direct competition (see 15 
U. 8S. C. sec. 45 (5)), a competitive safeguard necessity for which is under- 
scored by the facts before the Court in McKesson-Robbins (U. 8S. v. McKesson- 
Robbins, 351 U. S. 305 (1956) ). 

Beyond that, under bill paragraph (5), a manufacturer may unilaterally 
impose resale price controls on an article by notice on its label without agree- 
ment or assent by any wholesaler or retailer. Existing law at least would 
apply sanctions to a nonsigner only when other retailers have already agreed 
with the manufacturer on the retail price. 

Moreover, under the bill, the manufacturer’s power expressly is not limited to 
maintaining a single uniform retail price. He may establish different resale 
prices for different distributors, provided that the criteria of differentiation 
are “not otherwise unlawful.” But present price discrimination safeguards, 
enacted when the problem was the price paid by the distributor, may not fully 
meet the new complexities of discrimination in the price distributors must 
charge others on resale. 

Finally, there is new breadth in paragraph nine’s provisions for cooperation. 
This first declares that “joint action” is not permitted between any “two or more 
proprietors” or between any “two or more distributors” to fix the prices in com- 
peting products, thus restating long-existing prohibitions of the Sherman Act. 
But it is also express that “all distributors of the merchandise of the same 
proprietor” may “cooperate with him in maintaining” his price. And it has no 
definition or limitation of the permissible cooperation here expressly im- 
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munized from antitrust prosecution. In many lines, distributors handle branded 
products. Cooperation between each such distributor and his manufacturers 
to establish for each similar product the most easily supported price would 
probably end with a uniform price for all such products, ending any price com- 
petition between them. 

Now, most local sellers can, within a wide range, retail a product to meet 
the peculiar requirements of their local area and their customers. This bill 
would transfer all price powers all the way back to the producer of the branded 
product, leaving each local distributor no choice but to accept the price judg- 
ment of the producer. 

This transfer of the pricing function as to each product from the give-and- 
take, supply-demand judgments of local sellers and buyers, to the judgment 
of manufacturers remote from the point of sale, inevitably narrows the area 
of competition between all such products. The resultant rigid prices for each 
such product will be only remotely responsive to changes in local market con- 
ditions and wholly unresponsive to the bargaining power of any individual 
consumer. 

Moreover, possible price competition between each of such products and 
others like it will be inevitably lessened. By confining enforceable price judg- 
ments to the few producers of similar items, a marked tendency toward uniform 
pricing is made inevitable. Whether che uniformity is legally achieved or by 
outright agreement on a particular »rice, by agreement to follow the leader, 
or by passive unwillingness to upset the market, it is made far more probably 
by the drastic decrease in the number of persons whose decisions make the price, 

This legislation, therefore, does away with price competition in a large 
portion of the country’s commerce. This is the primary basis of Department of 
Justice objections to its enactment. For price competition is the core of that 
competition essential to a free-enterprise economy. The Sherman Act, called 
the charter of economic freedom, rests on a basic belief in the worth and neces- 
sity of a competitive free-enterprise economy. This bill’s elimination of com- 
petition, through exceptions to that act so broad as to repeal it as to a large 
share of the economy, presents a decision whether the basic principle of our 
free-enterprise economy is to be abandoned. 

An equally fundamental issue is posed by the bill’s provisions for enforce- 
ment of resale price controls against distributors who do not assent to main- 
tenance of such prices. While the less extensive similar provisions of the Me- 
Guire Act have never been squarely tested on Federal constitutional grounds; 
the highest courts in 15 States have held similar nonsigner provisions of State 
fair-trade acts unconstitutional, relying generally on due-process clauses in the 
various State constitutions. Such State clauses, however, ofttimes follow 
closely the language of the due-process clause of the United States Constitu- 
tion. Thus this legislation’s permission to a manufacturer to establish resale 
prices merely by notice by mail or by attachment to merchandise or its containers, 
may raise questions under the fifth amendment’s due-process requirement. 

Finally, apart from basic legal objections, a substantial cost increase to con 
sumers will likely stem from resale price maintenance proposals. Though such 
prices apply only to branded products, almost every commodity which a present- 
day consumer wears, eats, or otherwise uses, is supplied him in a trade- 
marked package. Though the bill speaks of maintaining competitive prices, de- 
claring it-can be applied only to a product in free and open competition, its 
application would diminish price competition and pave the way for its prac- 
tical elimination in a significant area. 

To highlight higher prices likely to stem from this legislation, I enclose for 
submission in the record of your hearings certain surveys—comparing consumer 
prices in fair trade with free-price areas—concluded some time ago by this 
Department. Roughly put, these surveys show that, for typical household 
items, consumers in free-price areas may pay some 27 percent less than pur- 
chasers in fair-trade regions. 

In light of the foregoing considerations, the Department of Justice is opposed 
to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


1Certiorari was denied in the one case directly presenting the issue (Schwegmann Bros. 
v. Eli Lilly & Co., 346 U. S. 856 (1953) ). 
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SENATOR RICHARD L. NEUBERGER, 
Washington, D. C., July 21, 1958. 
Subject: Hearing on fair-trade legislation. 

DeAR Mr. CHAIRMAN: Representative of the small independent druggists of 
Oregon are four letters which I have received and which I am presenting for 
inclusion in the record of the hearing. The Oregon druggists have been vigorous 
jn support of fair-trade legislation, and in a letter, June 30, 1958, H. A. Speckman, 
manager of the Oregon State Pharmaceutical Association, Inc., called my atten- 
tion to a fair-trade resolution approved by his association at their recent 69th 
annual convention. I placed this resolution in the Appendix of the Congres- 
sional Record on Thursday, July 17, so that my fellow Members of the Senate 
would have an opportunity to read this statement reflecting the opinion of scores 
of Oregon’s independent retail druggists. 

Mr. Chairman, I would like to have the resolution included in the record of 
your hearing, with my endorsement. I have assured Mr. Speckman that fair- 
trade legislation will have my earnest support. 


[Congressional Record—Appendix] 
RESOLUTION No. 1 


Whereas small business is an important factor in checking recessionary trends 
by providing a major source of employment and by providing the important 
channels and degrees of incentive required to readily move the large quantities 
of goods resulting from a mass-producing economy ; and 

Whereas this important portion of the economic structure of the country 
is the one most directly and drastically affected by predatory practices in the 
retail market place ; and 

Whereas the opportunity for economic freedom in America should, under all 
circumstances, be preserved ; and 

Whereas the provision of adequate legislative procedures permitting the 
manufacturers of trademarked products to protect established quality reputa- 
tion is most desirable ; and 

Whereas it is deemed that the establishment by the manufacturer of a fair 
and equitable resale value for his product is most desirable for the protection 
of the ultimate consumer as well as of those whose services make up the normal 
channels of distribution : Therefore be it 

Resolved, That the membership of the Oregon State Pharmaceutical Associa- 
tion, here assembled in convention this 24th day of June 1958, hereby gives 
its wholehearted and unqualified support to H. R. 10527 and S. 3850, the 
Federal fair-trade bill now pending before the Congress, and most sincerely 
requests the active support of Oregon’s congressional delegates in exerting 
every possible effort to asure its passage ; and be it further 

Resolved, That this resolution, upon adoption, be immediately forwarded by 
telegraph to each of the congressional representatives from Oregon and that 
this telegraphic communication be followed by a letter from the executive office 
of this association containing the entire text of the resolution. 
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TUESDAY, JULY 22, 1958 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND Foreign ComMMERCE, 
SprecraL SuscomMitTree on S. 3850, 
. Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room G16, 
the Capitol Building, Hon. Alan Bible (chairman of the subcommit- 
tee) presiding. 

Senator Biste. The hearing will come to order. 

First, I would like to announce that our hearing this afternoon, 
which will commence at 2 p. m., will be held in room 457 of the Senate 
Office Building. That is, room 457 of the Senate Office Building, at 2 
o'clock this afternoon. 

I might caution the afternoon witnesses that we are apt to be sub- 
jected to considerable interruptions. The Senate is operating on a 
unanimous-consent agreement and I anticipate there will be a number 
of votes all afternoon. However, we will move along the best we can 
and try to accommodate as many witnesses as possible. 

I am going to ask the indulgence of those witnesses who either live 
in or close to Washington, and put them toward the end of the witness 
list so that they can be heard at a later date in the event that we do 
not complete their testimony today. 

Our first witness this morning is Mr. Akerman, of Washington, 

We 
Mr. Akerman, we appreciate your indulgence last evening. Do you 
have a prepared statement ? 

Mr. AKerMAN. Yes, sir. 

Senator Brste. You may proceed. It may be understood that your 
statement will be incorporated in full in the record. 

Mr. Akerman. I will just highlight it for the committee, then. 

Senator Binte. I would appreciate your doing so. We do have an 
imposing list of witnesses today. 


STATEMENT OF ALEX AKERMAN, JR., EXECUTIVE SECRETARY, 
NATIONAL ANTI-PRICE-FIXING ASSOCIATION 


_ Mr. Axerman. Mr. Chairman, for the sake of the record, my name 
is Alex Akerman, Jr., of Washington, D. C. I am admitted to prac- 
tice in the Supreme Court of the United States, and have been a 
member of the Florida bar for the past 25 years. From August 1953 to 
April 1954, I was secretary of the Federal Trade Commission, and 
from April 1954 to February 1958 served as its Executive Director. 
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I appear before you today in my capacity as executive secretary 

of the recently organized National Anti-Price-Fixing Association, 
My statement goes ahead to point out a number of fallacies that I 
consider to be in the National Fair Trade Act but, in order to con- 
serve time today, I would rather spend my few minutes on con- 
structive remarks, rather than attacking the policies with just a few 
highlights. | 

In 1945, the Federal Trade Commission submitted an 872-page re- | 
port on resale-price maintenance to Congress. 

Senator Corron. You are touching on points in your statement; 
is that correct ? 

Mr. AxerMAN. Yes. | 

Senator Corron. Would you indicate where this fact is located? 

Mr. AKERMAN. Page 2, second paragraph. 

This report was the result of an exhaustive study. The Commis- 
sion found that fair trading was unfair, economically unsound, and, 
in some instances, favored the larger concerns. In view of these 
findings by the Federal Trade Commission, I submit that it would 
be extremely dangerous to enact such legislation today because the 
cure might be worse than the 

Senator Binte. That was 13 years ago, Mr. Akerman. Has the ( 
Commission brought its study to date? Apparently, you touch on { 
that point later in the statement. 

Mr. AKErMAN. That ismy point. The Commission has not brought ] 
its study down to date, and I recommend that this committee direct : 

t 


that the Commission bring the study down to date and that way we 
would have the benefit of 13 years of experience under fair trading 
and we would all have the true facts. 


Senator Brnte. Is that the last study they made, 1945 ? 1 

Mr. Akerman. That is the last study they made. There may have I 
been little segments in connection with reports that the Chairman t 
has made, and various bills. 

Senator Bree. I understand. Q 


Mr. Akerman. In this manner we will know what the cost of this 
price-fixing arrangement is to the American public. This committee 


and other committees studying this measure have heard testimony c 
that it will not raise prices to the consumer, that ultimately the con- t 
sumer will benefit. The opponents say exactly the opposite. 


Senator Brsie. What is your judgment; is it going to increase the 
consumer cost ? 


Mr. AxerMan. My judgment, based on everything I have been able 8 
to find, including the affidavit attached to my statement, and in- n 
cluding the surveys made by Fortune magazine, including the surveys A 
made by the Department of Justice presented to the Senate Small \ 
Business Committee, it will raise prices anywhere from 20 to 30, 45, 
and on up, on goods fair traded as compared with the non-fair-trade d 
area. This committee has heard statements that only 10 percent of ) 
the goods are under fair trading. That has been the best estimate, S 


and is still the best estimate today. 
Senator Brste. Do you quarrel with that estimate? Does it seem 


to be a fair estimate to you ? ; 

Mr. Axerman. I concur in that estimate, but no one would know 
what would happen if we had a national fair-trade act. There are 
r 
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possibilities that it might go to 15, 20, 25, or even higher if you had 
a national fair-trade act. 

Senator Bisie. But, the coverage would be broader. 

Mr. Akerman. Yes; the coverage would be broader. There would 
be more pressure on the manufacturer by the retailer, and, in that 
connection, I earnestly urge that this committee study the findings of 
the Commission in its 1954 report, of the pressures that were brought 
by the retailers on the manufacturer to fair trade his article. 

The conclusion of the Commission at that time was that the option 
given the manufacturers didn’t amount to anything and that the 
real impetus of not only fair trading but the amount of the price set 
was coming from the retailer. , 

So, we talk about vertical price fixing as opposed to horizontal 
price fixing. But what we had was, truly, a technical vertical price 
fixing but it was actually brought about at the horizontal level of the 
retailers who through their pressure, through promises to push, 
through threats of boycotts, as brought out by Fortune magazine, 
compelled the manufacturer to fair trade his article. 

Senator Brste. Mr, Akerman, I believe I am clear as to what verti- 
cal price fixing is and as to what horizontal price fixing is, but I 
think it would be helpful for the record if you would define the terms. 

Mr. Akerman. I am not an economist, but I have used the terms as 
I understand them. Particularly in connection with fair trading, 
they refer to vertical price fixing in that the manufacturer, assuming- 
ly alone and without any conspiracy with his own competitors, fixes 
the prices that then go down to the retailers, who do not fix the prices. 

If two or more in competition with each other fix the prices, you 
would have horizontal price fixing, whereas the manufacturer not 
being in competition with his retailers does it on a vertical line rather 
than on a horizontal line. 

That is the layman’s view of it. I hope my economist friends will 
agree with me on it. 

Senator Braie. Very well, you may proceed. 

Mr. AxerMan. Now, there is one other matter that I think this 
committee will want to give serious consideration to. As we view 
this bill, it would force upon the consumers of 16 or more States a 
os arrangement that has been held by their highest courts to 

repugnant to their fundamental law. 

Now, the proponents of this legislation have changed their appeal 
since they were before you a few short years ago urging the enact- 
ment of the McGuire Act. Then, they were strong State-righters. 
All they were asking for then was permissive legislation that would 
let the individual State make its own decision in the matter. 

Now, they say that is all wrong. What they now ask is Federal 
domination and enforcement after the State courts have spoken. 
Many of the State courts have pointed out there is no protection for 
the public in setting prices for the public under fair-trade legisla- 
tion. 

My own State of Florida had this to say in the case of Liquor 
Stores, Inc. v. Continental Distilling Corporation (40 Southern 2d 
oil) : 

Our conclusion is that the act is arbitrary and unreasonable and violates the 


right to own and enjoy property ; one economic group may not have the sovereign 
Power of the State extended to it and use it to the detriment of other citizens. 
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In that case the legislation serves a private rather than a public purpose. . The 
sovereign power must not be delegated to a private citizen to be used for a private 
purpose and especially where there is no State supervision. 

Now, if this committee should decide that a case has been made for 
fair trading, and I don’t see how one could be made, but assuming 
that it did, I sincerely recommend then that provisions be made to 
have a consumer or governmental] representative in on the fixing of 
the prices. 

Without such supervision, the consumer is at the complete mercy of 
the manufacturer, who is being coerced by some of his retailers to 
set unreasonably high prices. 

One other matter that I would like to touch on briefly, and as I have 
sat through these hearings and have sat through the other hearings on 
these measures, I have seen the horrible examples brought out, bait 
and switch, false and misleading advertising, loss leader. 

Well, now, in the first instance, it is my belief that these predatory 
practices which we are all against can in the main be stood by State 
and Federal legislation already on the books and that a fair-trade act 
would either fail to stop it or would be detrimental to our economy, 

We are very much interested in the horrible examples brought out 
yesterday by the gentleman from California testifying, and my only 
comment on this is California is one State that was one of the first 
States to pass fair trading and has had fair-trade acts on its books 
right on through, and it doesn’t meet the predatory practices. 

enator Corron. Would you give us an example of a predatory prac- 
tice and how it could be controlled under present State law, just to 
make the point clear to me? 

Mr. AxerMAN. Let’s take “bait and switch,” which was referred to 
yesterday. A store advertises a certain type of vacuum cleaner or 
sewing machine, or something like that, at an unreasonably low price. 

The customer comes in and then through various methods of dis- 
paraging the advertised product or something like that—he comes in 
for the purpose of buying the low-priced article and he is then led to 
bay higher priced article. 

ow, insofar as those activities are in commerce they are in viola- 
tion of the Federal Trade Commission Act today and there are literally 
hundreds of cases brought and stopped under the Federal Trade Com- 
mission Act. 

I believe in at least 20, if not 30 of the States there are State laws 
that hit those at the local level. So what we need is enforcement of 
that law if that is the practice we want to hit and not a new law which 
would go far and beyond that. 

Senator Corron. How do they prove this? 

A couple of years ago I was interested in buying a “hi-fi.” I read 
in the newspaper about a store which was having a sale on fine hi-fi’s at 
a low price. I went to the store and looked at them. The salesman 
said to me, “Well, those are good hi-fi’s and that is a good bargain, but 
they are foreign-built hi-fi’s. If anything went wrong with them you 
would have trouble replacing parts. If you are poe, He you will buy 
a standard make so that you can always get repairs.” 

He took me to another part of the store and told me not to buy 
those hi-fi’s. 

Is that what you mean ? 

Mr, AKERMAN. Yes, 
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Senator Corron. Suppose this had occurred in a State where one 
of these laws you have outlined was in existence. It is one thing to 
sy that in theory you can stop it. It is another thing to prove it in 
ractice. ; 
How would you handle a case where a customer says, “I was dis- 
euraged from buying this.” And the salesman says, “I didn’t dis- 
courage him, I said it was a fine product, but I also called his atten- 
tion to these other fine products.” 

Mr, Akerman. Well, that becomes a matter of proof, but the Com- 
mission has had very little difficulty in meeting that. 

The only trouble when I was with the Commission, the great prob- 
lem that we had was we on covered transactions that were in inter- 
state commerce. We literally brought and placed the companies un- 
der cease-and-desist orders to stop that practice, and if they do con- 
tinue with it, it is just like any other law violation, you always have 
your problem or proof. It is no panacea. , 

Senator Corron. This was rather a tame example which I gave 
you, but it happens to be a fact. Is it a violation? : 

Mr. Axerman. I would hold that if you could show that was in 
interstate commerce, I believe under the rulings of the Federal Trade 
Commission that would be a violation of the Federal Trade Com- 
mission. 

Senator Corron. Could that be stopped in any State? 

Mr. Akerman. Provided the transaction was in interstate com- 
merce. If it was in a State that would depend on the State law. 

Senator Corron. Do you mean simply because the clerk said it was 
_ ee ue you might have difficulty getting parts so look at 

is one over here? 

Mr. Axerman. When I was working on it, we would get one of 
them, and find out what they sold to others—we would not rely on 
one man’s evidence, but we would see what the situation was with 5 or 6 
others. 

Senator Corron. You are not expressing distrust as to my state- 
ment, are you ¢ 

Mr. AxerMAN. No, we just tried to get proof on all of them. 

The same is true as to false and misleading advertising. That is 
contrary to the Federal statutes now and contrary to State statutes, 
md again I repeat what we need is more enforcement. Selling below 
vost with the intent to drive the competitor out of business is a viola- 
tion of the Robinson-Patman Act now. 

It is true that there is a bill pending due to a court decision which 
holds that a treble damage suit will not lie in those cases, there is a 
bill pending as to that point, but it would not disturb our entire 
economy. 

_ It would not turn back the antitrust calendar because this is a turn- 
ing back of the antitrust calendar, way back to the days of the Sher- 
wn Act, and it would not cause the American consumer, which has 
en estimated by Dr. Stuart Lee as—depending upon the number 
of articles fair traded, cost the American consumer er to $10 billion 
ayear, 
_ Senator Brstx. Do you believe that is a correct estimate, or are you 
just using his figures? 

Mr, Akerman. I am adopting his. I didn’t make a study myself. 

Ithink that is about as good an estimate as can be made today, and it 
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is for that. reason that I again reiterate my recommendation that the 
Congress direct the Federal Trade Commission or some other impartial 
body to get the facts before we move into this area, which certainly is 
contrary to all of the antitrust thinking that we have had in this 
country. 

Senator Bratz. Mr. Akerman, I know also that you feel if this bil] 
became law it would increase the cost to the American consumer some 
30 to 40 percent. 

Upon what information do you base that statement ? 

Mr. AxerMan. I base that upon the study that was made in the 
Florida case which is attached here, upon | think—there was 1 or 2 
studies by Fortune magazine, which showed it running onto the 
thirties. This, of course, is on fair-traded articles. 

Senator Bree. I understand. 

Mr. Akerman. That study, too, I believe, goes back a number of 
years, but this affidavit attached to my statement was filed in the 
Supreme Court of Florida and was an actual factual study that was 

made in that connection, and you will see what the percentages run 
there on the costs that Eckerd’s store was selling and what the fair- 
trade price would have been. 

Senator Brace. Would you think an affidavit from a manager of a 
Pay-Less Drug Store in Tampa, Fla., indicating, as I understand the 
purpose of the affidavit, that in a fair-traded State the increased cost 
to the consumer would be 30 to 40 percent, would be true nationwide, 
or is that an isolated instance ? 

Mr. Akerman. It could or it could not, Senator, and that again is the 
reason that I urgently request that this committee get some impartial 
group that is fully qualified to give us the facts. 

Senator Brats. I understand. Iam not questioning the veracity of 
the affidavit, but I am wondering how relevant it is in one instance in 
Tampa, Fla., as applied to the entire United States. 

Mr. Akerman. Of course, it would vary from place to place, because 
the amount of discount that could be given would depend upon the 
location of the store, the prevailing wage scale in that area, the cost of 
rent, the services performed and everything else. 

So I will say that is just one example, but knowing the people that 
filed this affidavit, I certainly think it is absolutely truthful. 

Senator Bisxe. I am not questioning the veracity of the affidavit. I 
am questioning its relevancy to the overall U nited States picture. 

Mr. Grinstein. 

Mr. Grinstern. No questions. 

Senator Brete. Any further questions ? 

Thatisall. Thank you very much, Mr. Akerman. 

(The prepared statement of Mr. Akerman follows :) 


STATEMENT OF ALEX AKERMAN, JR., EXECUTIVE SECRETARY, NATION AL ANTI-PRICE- 
FIx1InG ASSOCIATION, IN OPPOSITION TO THE ENACTMENT OF S. 3850 


My name is Alex Akerman, Jr. I am a member of the law firm of Shipley, 
Akerman & Pickett, 1366 National Press Building, Washington, D. C., and 1315 
Fulton National Bank Building, Atlanta, Ga. I am admitted to practice in the 
Supreme Court of the United States and have been a member of the Florida 
har for the past 25 years. From August 1953 to April 1954 I was secretary of the 
Federal Trade Commission and from April 1954 to February 1958 served as its 
executive director. Prior to that time I was a trial attorney in the Department 
of Justice. In 1942 and 1945-46 I was municipal judge of the city of Orlando, 
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Fla., and was a member of the Florida Legislature in 1947-48. I served in the 
United States Navy from 1942 to 1945 and was recalled to active duty in 1950 
and served in the Legislative Division of the Office of the Judge Advocate 
General until 1953. 

I appear before you today in my capacity as executive secretary of the 
recently organized National Anti-Price-Fixing Association. At the hearings 
before the House Interstate and Foreign Commerce Committee on the proposed 
so-called National Fair Trade Act, some of us who opposed this measure noticed 
the well organized manner in which the proponents were pushing for enactment. 
We felt that the people and the Congress were entitled to have the other side 
of the picture clearly presented to them. We decided that a national clearing 
house for disseminating the true facts of the harmful effects of the proposed 
National Fair Trade Act was needed. From this came our association. Our 
purpose is to conduct a program of research and education to acquaint the 
public with the danger of legalized price fixing, particularly resale price main- 
tenance. We are new and not as well organized as some of the interest promoting 
this proposed legislation, but we believe that our voice will be heard because 
we are fighting the battle for the protection of the American consumer. 

Quite often, both in the private practice and in public life, it has been my 
experience to study proposed legislation which on its face might appear to benefit 
the small-business man, but would in fact destroy the American system of free 
competitive enterprise. This I believe is true of the proposed National Fair 
Trade Act. 

Resale price maintenance laws have never been enacted in Missouri, Texas, 
Vermont, and the District of Columbia. In 16 other States these price-fixing 
arrangements have been held by their highest courts to be violative of their 
fundamental law. We do not. believe that the Congress will impose on the people 
of these States a federally enforced law that is contrary to the law of the States. 

Enactment of so-called fair-trade laws can have only one inevitable result, 
that is raising the price of the merchandise to the public. Proof of this result 
is found in the attached affidavit which was filed in the Supreme Court of 
Florida in the ease of Sterling Drug, Inc., v. Eckerd’s of Tampa, Ine. (73 So. 
24 156). It shows the actual price of 39 articles sold in Eckerd’s Drug Store 
in Tampa during the year 1953 and the higher price Eckerd would have been 
compelled to charge if so-called fair trading was enforcible in Florida. 

In 1945 the Federal Trade Commission submitted an 872-page report on resale 
price maintenance to the Congress. This report was the result of an exhaustive 
study. The Commission found that so-called fair trading was economically 
unsound, destroyed competition, and favored the larger concerns. 

In view of these findings by the Federal Trade Commission I submit that 
it would be extremely dangerous to our competitive system of free enterprise 
for the Congress to enact legislation in this area, at this time. The cure might 
be far worse than the apparent disease. We should have all of the facts before 
we take any drastic action. I, therefore, recommend that the Congress direct 
the Federal Trade Commission to bring its 1945 study down to date. If this 
is done the all of us, the Congress, the consumer, the proponents of fair trading 
as well as the opponents will have available the facts concerning our experience 
in fair trading for the past 13 years. We will know just what the cost of this 
price-fixing arrangement has been to the American consumer. We can ascertain 
whether fair trading has been for the benefit of the small retailer or rather, 
as the 1945 report indicates, for the large chains. 

In addition to the above there is another matter which I believe this com- 
mittee will want to give serious consideration. As we view S. 3850, it would 
force upon the consumers of 16 or more States a price-fixing arrangement that 
has been held by their highest court to be repugnant to their fundamental law. 

The proponents of this legislation have changed their appeal since they were 
before you a few short years ago urging the enactment of the McGuire Act. 
Then they were strong State righters. All that they were asking was for per- 
missive legislation that would let the individual State make its own decision in 
the matter. Now they say this is all wrong. What they now ask is Federal 
domination and enforcement after the State courts have spoken. 

Many of the State courts have pointed out that there is no protection for the 
Public in setting prices under fair-trade legislation. My court, the Supreme 
Court of the State of Florida, had this to say in the case of Liquor Stores, Inc., 
et al v. Continental Distilling Corporation (40 So. 2d 371) : 
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“Our conclusion is that the act is arbitrary and unreasonable and violates 
the right to own and enjoy property; one economic group may not have the 
sovereign power of the State extended to it and use it to the detriment of 
other citizens. In that case the legislation serves a private rather than a 
public purpose. The sovereign power must not be delegated to a private citizen 
to be used for a private purpose and especially where there is no State 
supervision.” 

If a showing could be made, and I do not believe it can, that would convince 
the Congress of the necessity of enacting a national fair-trade law, I sincerely 
hope that provisions would be made to have consumer or governmental repre- 
sentation in the fixing of the prices. Without such supervision the consumer 
is at the complete mercy of the manufacturer who is being coerced by some 
of his retailers to set unreasonably high prices. 

We believe that the predatory practices used by the proponents as horrible 
examples can be stopped in the main by State and Federal laws already on 
the books. If, however, additional legislation is required let it be aimed at 
the predatory practice. Let us not turn back the antitrust calendar to the days 
before the Sherman Act, at an increased cost of 30 to 40 percent to the American 
consumer on his day-to-day purchases. We sincerely believe that the adoption 
of a national fair-trade act as a cure would be far worse than any disease that 
has been diagnosed in the American economy. 


APPENDIX A 
IN THE SUPREME COURT OF THE STATE OF FLORIDA 
Stertine Drvue, INC., PETITIONER, v. ECKERD’s OF TAMPA, INC., RESPONDENT 


AFFIDAVIT OF WILLIAM P. STANSBURY 


STATE OF FLORIDA, 
County of Hillsborough: 
Before me, the undersigned authority, personally appeared William P. Stans- 
bury, to me well known, who, being first duly sworn, deposes and says: 


1. That he is the manager of Pay-Less Drug Store, operated at 4409 Nebraska 
Avenue, Tampa, Fla., by Eckerd’s of Tampa, Inc., a Florida corporation, and 
has been such manager since before the institution of this suit. 

2. That the following items have been advertised for sale and sold at said 
store on various dates during the year 1953 for the prices indicated in the 
first column after each item; that the so-called fair trade or price fixed by the 
manufacturer on each item appears in the second column; that the excess of 
the fixed price over and above Eckerd’s price, first in dollars or cents then in 
percentage, is shown in the third column after each item: 
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Excess of fixed price over 
Eckerd’s and above Eckerd’s 
Commodity price Fixed price 


Amount Percent 
atari ae renee annie 


. Alka Seltzer S ; ’ : 38+ 

, Anacin. ‘ é 

. Band Aids-- 

. Bayer’s Aspirin (100) -- 

, Bathroom scales. 

. B. C. Headache Powder....._- 

, Bexel Vitamins-. Ree yess 2 ees 

. Cashmere talcum....___-_-_- 

, Caroid bile tablets 

. Colgate toothpaste al 

ee De) Pa ee ee page eee | 

. Dormeyer deep fat fryer 

. Empirin.. SErr.. 55 Ae 
G. E. automatic iron... .__- 

. E, automatic toaster 

E. clock radio 

E, electric fan. - 

E. 

E. 


. Beooonw, PS... ML. BL. 
SSSS2S8SSES8 


G. 
, 
. @. 

a. 

Insuli 

J.& . NN CONG 5 chs seus ececnquucn 
J. & J. baby powder 


Listerine 

Lustre-Creme shampoo 

Mixmaster - - - 

Phillips magnesia it ua deuikedaia 
Shakespeare fishing reel.....-...---- 
Sharpe & Dohme holezets- ----- 
Shick razor- " 
Similac. Scan 

Sunbeam razor - .- ; 

Tangee dusting pow der-. 

Toni refill _ - : 

— Were iso 


S8SaS 


oP ns 
co 
= 


ow 
ASK 
KR SS 


Unicap vitamins (100) . PivsdeWactete . 
Vitamins---- 

Westbend automatic percolator._- es k 9 . 96 

fair-trade aspirin (Bayer’s) (per 100)....-- ’ . ‘ 785+- 


22. 
B. 
mw. 
3. 
26. 
27. 
%. 
29. 
30. 
31. 
32. 
33, 
34. 
35. 
"36. 
37. 
38. 
39. 
*Non- 


8. That Eckerd’s price in each of 35 items of the above-listed articles was 
above cost; that Eckerd’s sale price for the 4 items Nos. 2, 7, 9, and 36, marked 
to the left with a double asterisk, and the non-fair-trade aspirin, was approxi- 
mately the cost price. 

Wr1iaAM P. STANSBURY. 


Subscribed and sworn to before me this — day of December A. D. 1953. 


Notary Public, State of Florida at Large. 

My commission expires 

Senator Bratz. Our next witness will be Mr. Waller, the legal 
counsel for the National Association of Retail Druggists. 

Senator Corron. Mr. Chairman, before this gentleman testifies, I 
have a statement on fair trade which has been forwarded to me by a 
prominent pharmacist in my State and cosigned by 20 others. I 
would like to submit this for the record. This is a statement by Mr. 
Edward Goulet and 20 others. 

Senator Brste. Without objection, at the conclusion of the state- 
ment by Mr. Waller, it will be understood that the statement sub- 
mitted by Senator Cotton will be made a part of the record. 
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Mr. Waller, you may proceed. I see you have a rather lengthy 
statement. It will be understood that the statement will be incorpo- 
rated in full. I realize, as the chief legal counsel of the National As. 
soication of Retail Druggists, this is a very important statement, and 
I am not going to cut you short on time. I would hope you might 
highlight this statement, rather than reading it in its entirety, but 
you will be entitled to as much time as is necessary for you to ade- 
quately present your case. 

Mr. Water. Thank you, Mr. Chairman. That is exactly what I 
am going to try to do. 


STATEMENT OF HERMAN S. WALLER, LEGAL COUNSEL, THE 
NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


Mr. Water. I want to call your attention to the fact, Mr. Chair- 
man, that my original statement consists of this [indicating], and 
that is 219 pages, and I don’t hope to read it this morning. I felt 
it my duty to present information to this committee, so, even if they 
don’t read it, they might refer to it when they feel like it. In my re- 
marks, I will ask that this be a part of the record in connection with 
the supplemental statement. 

Senator Breuer. I think we can make it at least a part of the record 
by reference, so the members of the committee could refer to it at 
any time they desire to clear up any questions they might have. 

Mr. Watter. That is right, because my comments on this refer to 
matters in this brief so that it will correlate the entire statement. 

Senator Brste. To clarify Mr. Reporter, it may be the understand- 
ing that this document to which Mr. Waller refers will be adopted 
by reference, though not incorporated in full in the report and in the 
record of the hearings, and will be readily available to the committee 
for reference as you have referred to it in your shorter statement. 
That will be the ruling of the Chair. 

(The 219-page statement of Mr. Waller is adopted by reference, 
though not incorporated in full in the report.) 

Senator Brste. You may proceed, Mr. Waller. 

Mr. Watter. Mr. Chairman and members of the Senate Interstate 
and Foreign Commerce Committee, my name is Herman S. Waller, 
of the law firm of Waller & Waller. I am a member of the Illinois 
and Florida bars, with offices at 32 West Randolph Street, Chicago, 
Til. 

For over 25 years, I have represented The National Association of 
Retail Druggists as its general counsel. The association represents 
the Nation’s retail-drugstore owners with an active membership of 
over 36,000 independent retailers, and, by affiliation with State and 
city pharmaceutical associations, represents almost every drugstore 
owner in the United States. 

In behalf of these community servants, the retail druggists, and the 
tens of thousands of their employees and families, the proponents of 
S. 3850 and a similar measure pending in the House identified as H. R. 
10527, I have prepared for your consideration a brief entitled “Re- 
sale-Price Maintenance on Identified Merchandise and the State Fair- 
Trade Laws.” At this time, I respectfully request leave to file for 
the record of this hearing a copy of said brief. 
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Senator Bratz. We have indicated our ruling on that. 

Mr. Water. The material comprising my brief is divided into 
eight parts, namely : 

art 1, starting on page 1, consisting of subparagraphs (a) and 
(b), respectively. 

ubparagraph (a) presents a copy of H. R. 10527, and in this in- 
stance, of course, it would be S. 3850, and subparagraph (b) presents 
a section-by-section analysis thereof. 

The section-by-section analysis material in my brief was, of course, 
rewritten to correspond and apply to the provisions of S. 3850, and 
is made a part of my present statement, identified as exhibit A and 
attached hereto, commencing with page 22. 

The remaining parts of my brief, namely, parts 2 and 8, inclusive, 
in support of a resale-price-maintenance measures, applies adequately 
as well to S. 3850 as it does, in every respect, to the House measure 
identified as H. R. 10527. For instance: 

Part 2, starting on page 15, subparagraphs (a) and (b), treats the 
legal, economic, and social concepts of this measure. 

art 3, starting on page 53, is entitled “The reasons why this meas- 
ure should be enacted and what the measure is designed to accom- 
lish.” 

Part 4, starting on page 68, treats the historical background of 
resale-price maintenance, before and after, the enactment of the State 
fair-trade acts. 

Part 5, starting on page 85, treats the scope and bases of the State 
fair-trade acts. 

Part 6, starting on page 108, discusses, and I believe adequately 
refutes, issues generally raised in opposition to resale-price mainte- 
nance as is embraced in the State Fair Trade Acts and as is provided 
in S. 3850 and H. R. 10527 now pending in the House. 

Part 7, starting on page 167, presents selected comments of judges, 
legislators, Government officials, economists, and business leaders con- 
cerning resale-price maintenance as it affects competition in the mar- 
ket place. 

Part 8, starting on page 212, consists of a recapitulation of the ma- 
terial in concise statements, which point to logical conclusions in sup- 
port of resale-price maintenance as is provided in the measure before 
you for consideration. 

Obviously, I will be unable in the time allowed me to touch 
even briefly on all of the parts in my brief. Accordingly, I have 
chosen to stress only the most significant features of parts 1, 3, and 6. 

Part 1, briefly stated, asserts that the measure before you seeks to 
amend section 5 (a) of the Federal Trade Commission Act, wherein 
that section be rewritten to provide that a proprietor of identified 
merchandise, when such merchandise is in free and open competition 
with articles of the same general class produced by others, be permit- 
ted to establish and maintain resale prices in the sale of such mer- 
chandise when done in pursuance to the provisions contained in this 
measure, 

Senator Corron. Do you mean that a manufacturer who produces 
a certain-name brand of toothpaste may fix the retail price of that 
toothpaste as long as he does not agree with another manufacturer, 
who manufactures a brand of similar quality, that they will fix a 
similar price? 
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Mr. Water. Correct, sir. 

Senator Corron. In other words, as long as he acts independently, 
he can establish the price of his toothpaste and you can depend on the 
competition of others who manufacture toothpaste to hold them down. 

r. Watter. That is right, Senator, and he can only do it when 
and if his product is in competition with similar products. Because 
if it isn’t, he can’t do it, and we have cases under the State Fair Trade 
Act which so hold. 

Senator Corron. This may be an elementary point and somethi 
ao, knows, but suppose I am a national manufacturer of X 
toothpaste and I fix the retail price under this proposed act. Can I 
turn around and put out the same produce under the name of Y fora 
chain company, Rexall or something else, name it a different brand 
and fix a different price on it? 

Mr. Water. Yes; sure enough, and it is done. 

Senator Corron. Thus, if a small town has a drugstore which sells 
X toothpaste and it has to be sold for 50 cents a tube, the customers 
might go into the county seat and buy Y toothpaste, the same type of 
toothpaste, for 35 cents, if this act were adopted; is that correct! 

Mr. Water. That would be possible, and that is what is known as 
private brands and it is desirable that that should be so, Senator, so 
that there will be competition with brands as brands and with brands 
as against private brands. 

Senator Corron. Wouldn’t that be to the disadvantage of an inde- 
pendent drugstore that was not a big enough institution to make a 

rivate arrangement with a manufacturer to give them a special-name 
rand for themselves ? 

In other words, wouldn’t that act as a mene to the disadvantage 
of a small independent store as against the chain { 

Mr. Watter. Well, that is done every day. When I was in the 
drug business—— 

Senator Corron. I know it is done, but could it continue to be done 
if this act were passed ? 

Mr. Water. Yes. When I was in the drug business, I had 
Waller’s headache powders, and there was Bromo-Seltzer at that time. 
Alka-Seltzer wasn’t yet out, but I was competing with Bromo-Seltzer. 
I sold my product because I put it up myself, and I couldn’t afford to 
sell Bromo-Seltzer because Bromo-Seltzer was advertised below cost, 
so I pushed mine. And there are manufacturers today ready, willing, 
and able to prepare for you a product similar, if not exact. 

Senator Corron. They are not going to prepare it for me if I have 
only one drugstore in a little town, are they ? 

Mr. Water. Yes; they will. 

Senator, they do. There are many manufacturers who put it up. 
All they do is change the label and call it “Senator Cotton’s tooth- 
paste,” instead of Colgate’s. That is all they do, Senator. 

Senator Corron. That is a chance to advertise my name a bit; is it 
not ¢ 

Mr. Watter. That would be, Senator, but that is desirable so if 
the brands are overpriced they could have competition from others. 

Senator Corron. You understand my point. 

I wondered if this proposed act actually wasn’t militating more for 
the protection of the big chainstores than it was for the little inde- 
pendent stores ? 
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Mr. Water. No; the little independent store has the same oppor- 
tunity. If he is alert enough, he has the same opportunity as the big 
chain with reference to private brands. 

Senator Corron. Do you mean to say that Colgate—and I do not 
mean to put in a plug for anybody—is going to put out their tooth- 
paste under the name of John Jones for somebody who has a little 
drugstore in Bingville ? 

r. Water. It so happens Colgate won’t do it, but there are hun- 
dreds of other manufacturers that manufacture toothpaste. Colgate’s 
toothpaste is no different from any other. 

Senator Corron. I was not trying to sell Colgate’s toothpaste. 

Mr. Water. I am not either, although I have stock in Colgate, but 
that isn’t it, Senator. There are manufacturers who manufacture 
toothpaste for private brands, for Sears, Roebuck, for A. & P., for 
Waller, if he has a little drugstore. 

Senator Corron. I can believe you as to Sears, Roebuck, and A. & P. 
I don’t question your experience, but it is incredible to me if I am 
a little fellow in a small town, running a drugstore, that I am 

oing to be able to get a national brand put out under my own label 
or such volume as I could do. 

Mr. Water. They do. The volume depends upon you. They do 
that. That is common knowledge, and I speak from experience, Sena- 
tor. They do it, asa matter of fact. 

Senator Corron. It is going to cost a little more; isn’t it? 

Mr. Water. No; it will cost less. 

Senator Corron. Do you mean they are going to the trouble of man- 
ufacturing the wrapping with the name and all of the advertising on 
it for a small store that uses only a few cases a year? 

Mr. Water. You just buy a gross, that is all, and a gross is 144. 

Senator Corron. Will they put my name on it when I am only buy- 
ng a gross ¢ 

Mr. Water. Yes. 

Senator Corron. And it won’t cost very much? 

Senator Brete. I think Senator Cotton’s question is: Can the inde- 
pendent druggist buy a private brand for the same price as the Rexall 
drug chain, for example? 

Mr. Water. That wouldn’t beso. That couldn’t beso. They may 
buy a carload, of course. 

enator Brae. I thought that was his question. 

Mr. Water. If they buy a carload quantity, a quantity discount is 
permissible under the Robinson-Patman Act. If you buy a carload, 
you can get it for less than a gross, whether or not it is branded, but 
the little fellow could. 

Senator Corron. Waita minute. You have just said, I believe, that 
the only difference in price between the Bible toothpaste 

Senator Bratz. I am glad to get into the act. I will put you in the 
next round. 

Senator Corron. Between the Bible toothpaste, that is going to be 
purchased by a drugstore in a little town in Nevada which buys only a 
gross or so a year, and the Rexall toothpaste that is going to be sold 
all over the country, the only difference in price would be the result 
of the quantity and not of the expense and the trouble of putting out 
a private name with the consequent wrappings and all of the rest. 
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Mr. Water. Invariably that is it. 

Senator Corron. There wouldn’t be acent added ? 

Mr. Water. I won’t say nothing is added, but it is insignificant, 
let me put it to you that way. I had that done for me when I was 
in the drug business, Senator. I had many products under my own 
name. 

Senator Corron. How big was your business ? 

Mr. Water. It wasn’t very much. 

Senator Corron. You had more than one store ? 

Mr. Watter. No; just ene store, and a neighborhood store, and not 
only that, you needn’t buy it under your own name, you can buy it 
under the manufacturer's name, like Rexall. If you want to be a Rex- 
all agent, you buy Rexall, and you compete with Colgate’s. You can 
do that, and you can stili have it under your own name. But Sears, 
Roebuck, being big, their name means something, and they put their 
name on the package, and probably A. & P. will put their name on 
their coffee instead of having Hill Bros. coffee, as we talked about yes- 
terday, Senator. 

Senator Corron. Thank you. 

Mr. Water. But it can be done, and it is done, and it is good for 
competition. It is desirable competition, Senator. 

Now, let me go on with the rest of some of the stuff I have here. 

Senator Bratz. You may proceed, Mr. Waller. 

Mr. Water. Thank you, Senator. 

With respect to the distribution of identified merchandise in inter- 
state commerce, the Congress by this measure recognizes the legal and 
economic interest of a proprietor, to stimulate and maintain the public 
demand for such merchandise through effective distribution, by main- 
taining such resale prices, which are adequate to enlist efforts of dis- 
tributors, at all necessary and appropriate stages of distribution, in 
order to enable such distributors to compete effectively and economi- 

cally, on more equal terms and conditions, between large and small 
retailers, and between large and small manufacturers and distributors, 
in order to better and more economically serve the needs of the ultimate 
consumers. 

In effect, by this measure Congress reaffirms the legislatively ac- 
cepted concept of resale price maintenance embodied in the State fair 
trade acts uniformly enacted by 45 out of the 48 States in the Union. 
These acts declare it to be in the public interest to protect trademark 
owners, distributors, and the public against injurious and uneconomic 
practices in the distribution of articles of standard quality under a 
distinguishing trademark, brand, or name. 

For a detailed discussion of the salient features of S, 3850, I re- 
spectfully direct your attention to the material contained in the see- 
tion-by-section analysis of this measure, which, as indicated heretofore, 
is attached to this statement as exhibit A. 

In the interest of time, I shall skip reading this material, because I 
find it imperative at this time to stress more important features of my 
statement. In this respect, I must content myself to stress only the 
single fact, namely, that this measure differs radically from the State 
fair-trade acts in that privision, which initiates the effectiveness of the 
right to establish and maintain resale prices on identified merchan- 
dise. Under the State acts it is uniformly provided that the right to 
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establish and maintain resale prices be initiated by an existing fair- 
trade contract between a trademark owner and his distributors; while 

under this measure, the right to establish and maintain resale prices 
commences only after the ] proprietor of such merchandise has given 
his distributor actual notice in a manner provided by this measure. 

Senator Brsrz. Mr. Waller, would you permit an interruption at 
this point ¢ 

Mr. Grinstein, counsel for the committee, has a question on the 
particular point you just made. 

Mr. WALLER. Surely. 

Mr. Grinstern. My question covers page 6 of the act, section 7. 

This act applies if a substantial portion of the merchandise upon 
which a propriety has established a particular or stipulated retail 
minimum retail sales price across State lines. 

What does substantial mean ? 

Mr. Water. That question was asked me by Chairman Mack, of 
the Interstate and Foreign Commerce Committee. 

We felt that substantial means more than a little. It means a ma- 
jority or more than an average. That is substantial. The word “sub- 
stantial” means a certain amount, more than a little, but let me say 
to you, Mr. Grinstein, this particular phrase has been abandoned in 
the possible provisions of the same act, and I may say it will probably 
be done by this committee when it considers the actual phases of each 
provision of this act. 

The thought, the desire, was to cover interstate commerce, but not 
to penalize ‘intrastate commerce, so the word “substantial” was used 
tomean more than just a little. 

If Senator Cotton had a toothpaste in his State—it is possible, 
Senator, they are making money—if he did, and he sold just a little 
outside the State, a few around fringes of the State, that is not sub- 
stantial. He shouldn’t be penalized to comply with this. 

Senator Corron. Well, a big State like New Hampshire. 

Mr. Water. Even New Hampshire has borders, Senator Cotton, 
and you might sell it over the border. That is not substantial. But 
if you sell a substantial amount, and you become in competition with 
a bordering State, that is interstate commerce, and that hurts, and, 
as Mr. Mer mey testified yesterday in your absence, another State 
would be able to siphon the business away from you by unfairly 
competing. 

Senator Corron. Yes, but haven’t you Supreme Court decisions to 
the effect that merchandise that is bought, and maybe in the or dinary 
course of life carried beyond the limits of a State before it is con- 
sumed, is in interstate commerce. A person may well buy toothpaste 
or something else and carry it into another State and, therefore, 
there wouldn’t be much interstate commerce. Pretty much all of this 
would be in interstate commerce ; wouldn’t it ? 

Mr. Water. Well, sir, let me give you my reaction. 

Ihave studied that in detail and compared all of the cases on that 
point. 

The Supreme Court has said in effect that Congress can only regu- 
late interstate commerce, but it can also regulate intr astate commerce 
when and if that intrastate commerce interfers with the regulation 
of interstate commerce, and that has been the traditional concept of 
the right of Congress to regulate interstate commerce. 
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There are actions that are purely intrastate, but few because of 
our wide expansion of automobiles and transportation. 

Senator Corron. I seem to recall a decision made when I was ae. 
tively practicing law a number of years ago. It may subsequently 
have been altered. I seem to recall, however, a decision by the Su- 
preme Court that a person operating a roadside stand, selling bottled 
soft drinks at the side of the highway, was in interstate commerce 
because the people in the cars would buy the soft drinks and transport 
them across State lines. 

If that ruling is still in effect, the amount of intrastate commerce 
would be infinitesimal. 

Mr. Watter. Correct. 

Senator Corron. So, there isn’t much intrastate commerce to be 
taken into consideration in viewing this act ; is that correct ? 

Mr. Water. That is correct. 

Let me tell you of a recent decision in the drug industry, and that 
is the Sullivan case. 

That went as high as the Supreme Court. 

There a druggist took sulfathiazole made in Illinois by Abbott and 
dispensed it in violation of the Food, Drug, and Cosmetics Act. The 
defense was—well, it was mine. It came to me in my State. The 
transaction was between me and my customer; that is, an intrastate, 
local transaction. But the Court said no, the fact that this produet 
traveled in interstate commerce, it is to the interest of the community 
welfare in Nevada or in New Hampshire to protect that particular 
customer, and it took that position. 

So I will continue. 

In the interest of time, as I said, I will skip reading that particular 
material and ask you to make reference to it. 

The need for legislation legalizing resale price maintenance on 
identified merchandise, I believe, is fully documented in my brief. 
At this time, however, this committee’s interest will direct itself to 
the question, Why is this measure needed? How, and what is it 
designed to accomplish? This I believe is adequately answered, in 
detail, in my brief beginning on page 53. 

Briefly, however, what are the reasons which require the enact- 
ment of this measure? While there are three main reasons, each, 
however, stems from an irreconcilable court decision which resulted 
in nullifying effective enforcement of the State fair-trade acts. 

In other words, Mr. Chairman, why are we here again? We were 
here in 1952 when Senator Johnson was sitting where Senator Bible 
is sitting now, and we asked him to enact the McGuire Act. We 
needed it because of a certain Supreme Court decision. Now we are 
here again. Why? There are three reasons, and I will give them 
to you briefly. 

tatewise : The supreme courts in several States, against the greater 
weight of authority as compared with supreme-court decisions in 
other States, interpreted the so-called nonsigner clause, uniformly 
contained in the 45 State fair-trade acts, to be in contravention of 
the due-process clause of the State constitution. This clause uniformly 
pousiies it to be an unfair method of competition to willingly and 
nowingly sell identified merchandise below prices established under 
a fair-trade contract entered into pursuant to the provisions of the 
State act. 
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In my brief beginning at the bottom of page 58 and ending with 
page 66, and again in greater detail in part 6, subparagraph (a) com- 
mencing at bottom of page 109 and concluding on page 122, I discuss, 
and point out the irreconcilability and the divergence of these opin- 
jons, and the effect thereof on an economic policy provided by the State 
legislatures, what to them appears to be, in the interest of the general 
public welfare. I respectfully urge you to read the material so that 
you, too, may join in the conclusion which many lawyers, economists, 
and judges have reached. One such conclusion quoted from my brief 
reads : 

How can it be that what is due process for the Nation as a whole is not due 
process in one of the States. * * * These minority decisions, not only do an in- 
justice to fair trade, but militate with a very sound concept of constitutional 

Vv. 
tt there is one principle that admits of no contradiction under our govern- 
mental system of separation of powers, it is that the economic wisdom of legis- 
lation is solely for legislative determination. The State court decisions which 
have rejected the effectiveness of fair trade by knocking down the nonsigner 
clause thereof on constitutional grounds have departed not only from the deci- 
sions of the United States Supreme Court, but from their own professed prin- 
ciples. Almost invariably the State court decisions begin by solemnly affirming 
the fundamental principle that the economic wisdom of legislation is solely a 
matter for legislative determination, and then proceed to strike down the stat- 
ute, or the portion of it which effectuates its enforcement on the basis of economic 
arguments, obviously reflecting nothing more than disagreement with the legis- 
lative determination of economic wisdom. 

These State court decisions, whether based on a clash of judicial 
opinion with opinions of its respective State legislature concerning 
the wisdom of an economic policy, or whether the interpretation of 
the same and similar due-process clause means one thing to one court 
at one time, and another thing to a different court at still another time, 
although based upon the same facts, the fact remains, nevertheless, 
that no State legislature to date, repealed its State fair-trade act, and 
moreover as pointed out, in three States the legislature reenacted its 
fair-trade act in an effort to cure court objections; however, with no 
avail. This anomaly constitutes one of the reasons for the need of the 
enactment of this measure, and as I point out in conclusions Nos. 4 
and 5 at page 212 of my brief wherein I state that— 

Congress by this measure seeks to reaffirm on the national level, a remedy ca- 
pable of uniform application, which Congress felt it provided, for the effectua- 
tion of the State policy with reference to legalized resale price maintenance, 
when it enacted the Miller-Tydings Act in 1936 and again when it enacted the 
McGuire Act in 1952. By this measure in the interest of uniformity, orderli- 
hess, and stability in the marketplace, Congress resolves a divergence of con- 
flicting opinions between some State courts and its respective legislatures as to 


the effectiveness of resale price maintenance as it relates to the distribution of 
identified merchandise to the consuming public. 


The second reason for the need of the enactment of this measure 
stems from the Masters Discount Mail Order House cases. In these 
circuit court of appeals cases (one in the second district in Maryland 
and another in the fourth district in New York) it was held in effect 
that neither under the provisions of the State fair-trade acts nor under 
the McGuire Act can a retailer be enjoined from advertising, offering 
for sale, or selling price-maintained goods when located (as in these 
cases in the District of Columbia) in a non-fair-trade jurisdiction, on 
the theory that the place of resale was considered to be the place where 
title to the products passed. 
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The decisions in the Masters case, in effect, frustrated and made void 
the efficacy of resale price maintenance on identified merchandise as 
represented by the State fair-trade acts not only as it may apply to 
interstate commerce, but also as it applies to intrastate commeree, 
These decisions, by construing that title passes to merchandise pur- 
chased, where the retailer resides, and designates where it should pass, 
makes it possible for a predatory retailer doing business in a fair-trade 
State (as in this case, New York) to establish an office to solicit busi- 
ness in the fair-trade State, from a non-fair-trade State (as in this case 
the District of Columbia) by advertising, offering for sale, and selli 
resale price-restricted merchandise, below prices established under 
the provisions of the State fair-trade act, thereby completely nullify- 
ing the intent, purpose, and policy of the State or States (now 45 in 
number) which provide for resale price maintenance legislation in the 
interest of the citizens of its respective State or Territory. 

It is interesting to note that neither decision in the Masters case 
questions the constitutionality, validity, nor the efficacy of the provi- 
sions of the State fair-trade acts, nor does the court consider the effect 
of its decision as far as it may vitiate the policy established by the 45 
States and corroborated by Congress, as well as the weight of author- 
ity of an overwhelming judiciary. This decision we believe to be in 
error and in disregard of the accepted doctrine of comity between the 
States. 

Of significant interest in these decisions is the dissent opinion of 
Justice Lumbard, the last paragraph of which reads: 

It seems to me that it would be difficult to imagine a clearer case of evasion of 
the New York law. Regardless of how we ought to treat the wholly independent 
out-of-State mail-order house, it seems to me, with all due deference to my 
brethren, that that is not the case before us. Insofar as the sales in question are 
cooncerned, the many contacts with New York establish that for all practical 
purposes the Masters organization is in the same position as a New York seller 
with an out-of-State warehouse and office staff. If we ignore that, and look only 
to such easily arranged formalities as separate incorporation, title passage and 
where the article is mailed, we merely facilitate the emasculation of fair trade 
by any discount house large enough to be able to afford such arrangements. 
These formalities may be material in other contexts, but they should not be given 
controlling significance here. 

We must not forget that Congress has twice indicated—the second time 
despite strong opposition—that the States are to be allowed to prevent price- 
competition among those selling branded products in the home market. (See 
H. Rept. No. 1516, 82d Cong. 2d sess. (1952).) This was to avoid damage to 
the goodwill of the manufacturer in the eyes of local consumers and to protect 
local small-business men against the price-cutting powers of the large firms. 
(See id. at 12,10.) The defendant’s activities have frustrated and will continue 
to frustrate both purposes in the New York market unless they are enjoined. 

I believe I need not dwell more on this phase to impress the com- 
mittee with the need for Federal legislation, which may be uniformly 
applied in effectuating an economic policy found to be desirable and 
in the interest of general public walbute as is the intent and purpose 
of S. 3850 and H. R. 10527. 

Another reason for the enactment of this measure, and equally 
important, stems from the United States Supreme Court decision in 
the McKesson-Robbins case, in which case the court held that a 
corporation which produces and distributes its own line of drug 
products, and wholesales the drug products of other manufacturers, 
cannot under the Miller-Tydings and McGuire Acts enter into fair 
trade contracts covering its own products with independent whole- 
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salers who compete with the corporation’s wholesale divisions. Again, 
probably more impressive and convincing (to us at any rate) is the 
statement of the dissent of three Justices, namely Justices Harlan, 
Frankfurter, and Burton, which appears on page 58 of my brief. 
Time will permit only to quote the first paragraph of the dissent 
opinion : 

Lack of sympathy with an act of Congress does not justify giving it a con- 
struction that cannot be rationalized in terms of any policy reasonably attribu- 
table to Congress. Rather our duty, as always, is to seek out the policy underly- 
ing the act and, if possible, give effect to it. In this imstance, I think the 
Court has departed from that rule by giving the Miller-Tydings and the McGuire 
Acts an artificial construction which produces certain results that could hardly 
have been intended by Congress. 

It is significant to note that in each case in the 27-year history of 
legalized price maintenance, the effectiveness of its application in 
the market place was thwarted by a court ruling which did not con- 
demn resale price maintenance as a legislative policy but has resorted 
to an irreconcilable interpretation of a tangent which in effect fru- 
strated the enforcement of the policy expressed by the State legisla- 
ture or the Congress with respect to the application of the policy 
as applied to the realities of the market place and as it affects the 
general public welfare. 

The State legislature in many States, and the Congress on several 
occasions in the past afforded legislation, to remedy and reiterate its 
policy with reference to resale price maintenance and other price 
policies which tend to impede an effective and workable competition in 
the field of distribution. Witness the enactment of the Miller-Tydings 
Act, the McGuire Act, the Robinson-Patman Act, and the presently 
pending bills in Congress identified as H. R. 11 and S. 11 to amend the 
Robinson-Patman Act; and now before you for consideration S. 3850 
to make effective and workable on a Federal level the policy of resale 
price maintenance on identified merchandise. 

By this measure, Congress, in the interest of orderly markets af- 
fecting interstate commerce, seeks to promulgate a dual purpose, 
namely : 

(a) To protect the property rights represented by the goodwill in 
trademarks used in the distribution of consumer accepted products, 
of recognized value and competitively priced, from being abused and 
destroyed by a few predatory price manipulators. A premise which 
the United States Supreme Court in 1936, in the Old Dearborn Dis- 
tributing Co. case (299 U. S. 183), recognized and approved when 
it validated the Illinois and California State Fair Trade Acts. 

(6) To eliminate unfair and deceptive methods of competition, 
thereby help prevent the growth of monopoly and concentration in the 
field of distribution controlled and dominated by superior and greater 
capital power. 

Probably the most forceful statement which supports the need of 
this measure is expressed by John W. Dargavel, the executive secre- 
tary of the National Association of Retail Druggists, whose complete 
statement appears as item No. 24, beginning on page 202 of my brief. 

Briefly, it asserts: 

Small business needs legalized price maintenance on identified merchandise 


in order to survive. The supporters of resale price maintenance as embodied 
in the State fair trade laws include thousands of manufacturers, many of them 
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small, whose national brand products account for about 5 percent of the tota) 
United States retail sales. They include the vast majority of this country’s 
1,770,000 retailers plus many thousands of wholesalers—who add up to make the 
backbone of small business. 

Legalized resale price maintenance guards the public against deceit in mer- 
chandising because it operates only through brand competition in the market 
place in the sale of standard quality products. It affords the consumer free 
choice of articles of standard value at competitive prices. Under this system 
the American consumers can shop with confidence in getting fair value in big 
and little stores, in villages as well as in large cities, in neighborhoods as well 
as on Main Street. It protects the consumer from deliberate deception of price 
eutters who use selective loss-leader selling to build up a phony bargain psy- 
chology. Such retailers are not philanthropists operating at a loss although 
they would like to make the public believe they are. Such price juggling tactics 
by any one retailer not only deceives the public but destroys the good reputation 
of his competitors and the good reputation and integrity of trademarks owners’ 
products. It is this tolerated unfair method of competition which destroys small 
business in America. 

Senator Bratz. Mr. Waller, you heard a number of the witnesses 
yesterday, and I think I understood them correctly, to somewhat <lis- 
pute the fact that small business was being destroy ed in the United 
States. 

Do you have figures to indicate how many independent merchants 
and sinall-business men have been put out of business throughout 
the United States? 

Mr. Water. Senator, I do not have figures, but I am going to ask 
you to observe with me, and I don’t know if you are an economist, be- 
rause I am not, but observe with me this fact, and you will come to an 
equal conclusion. 

There were witnesses here yesterday and there will be witnesses 
this afternoon, and I have heard them time and time again, in 1952 
and 

Senator Brstz. I imagine you are all equally well briefied, are you 
not ? 

Mr. Water. That is right. 

But nevertheless this one fact I want to impress upon this com- 
mittee and you, because you are interested in this problem because of 
your question: No one economist and no one merchant has been able 
tomake 5 outof2and2. That is fundamental. 

Now, if you, Senator Bible, you and I are competitors in a little 
grocery store or a little dr ugstore, if you can undersell me because of 
your greater financial backing or because you have more money than 
J have, and if you choose a certain number of items selectiv ely like Mr. 
Akerman selected a list by way of an affidavit, if you remember that 
affidavit, he chose about 35 of the most standard acceptable items. 
These items, he says he can sell below, or for less. 

If he does that, because he can afford to do it, where am I coming 
in as a little fellow that can’t afford to do that? How long am I 
going to be in business if I have to compete with him, if I can't com- 
pete. 

But assuming I cect with him, he sells every item on that list 
below cost. Some of them below cost of what it cost him to operate. 

As a matter of fact, a half dozen of these items are at cost or below 
invoice cost, not the cost of doing business, Senator, but below invoice 
cost. 
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Now, how long can he, not only I or the poor little fellow that can’t 
compete, but how long can he be in business if he sold everything at 
that kind of ratio? 

What does he do instead? He uses these as a leader to create a 
philosophy or an idea in the consumer’s mind that everything he sells 
inthis place is equally low. That isn’t so. 

Senator Brere. I understand your article, Mr. Waller, but I do not 
think it answers the question. 

How many small businesses are there in the United States today 
compared to last year and as compared to the year before that and 
compared to the year before that 

Mr. Watier. Numerous. 

Senator Brste. Do you have the figures / 

Mr. Water. No. 

Senator Corron. Could they be furnished ¢ 

Mr. Water. Those figures were furnished to the House com- 
mittee, and Mr. Mermey furnished them, so I think we could bring 
them in. 

Senator Brace. I think that would be helpful as the proponents and 
opponents of the bill have diametrically opposed points of view on 
the issue. 

The proponents say small business is being crushed all over the 
length and breadth of the United States. 

The opponents say that simply is not true. 

My impression was that with the advent and growth of chainstores 
that the independent merchant—the grocerman, or the hardware man, 
or the druggist—was going out of business. 

Mr. Water. Correct. 

Senator Bratz. If that is true, you should be able to sustain it 
factually. 

Mr. Water. It is true to this extent: My own observation and 
yours, too, must be that whenever a market opened up, one of those 
central markets, every time a chain got into that locality the inde- 
pene had to get out. They couldn’t meet this type of selective 
oss leader selling and invariably they are out. That I know to be a 
fact. 

Senator Corron. Is it not a fact, however, that many independent 
grocers or independent retail stores, in order to meet the competition 
of the chainstore, have joined these so-called semichains where they 
engage in central buying? 

Mr. Water. They have. 

Senator Corron. And, is it not also true that even though we have 
big supermarkets that open at 10 o’clock in the morning and close 
sharply at 5, the old family neighborhood store—where they do not 
have help, and where they do not belong to a union, but are run by a 
man and wife and children—is kept open nights and 7 days a week? 
While the conditions are different, there are not many small stores 
that have actually gone out of business as a result of these two steps. 

Mr. Water. That is probably correct, those that have been able 
to get into that category, working from sunup to sundown have been 
able to eke out a living only maybe because the others had to close up. 

Senator Corron. They do not always open when the sun is high. 
They run at irregular hours. 
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Mr. Water. I do know this: they have to use their ingenuity to 
get away from this type of competition. . 

Senator Corron. May I ask you another question at this point} 

Mr. Water. Surely. 

Senator Corron. It is my understanding that this proposed act~ 
using toothpaste as an example—is a protection to the small-business 
man in that I can buy X toothpaste at precisely the same price in q 
little store in my hometown as I can if I go into the city of Boston and 
buy it in a huge store; is that right ? 

Mr. Water. That is right. 

Senator Corron. But, still a large store in the city of Boston ora 
group of chainstores, because they would buy X toothpaste by the car- 
load instead of by the gross, would buy it cheaper, is that right? 

Mr. Water. That is possible. 

Senator Corron. When you are talking about protecting the small- 
business man, you ought to go further and make the big fellow pay 
exactly the same wholesale price by tube that the little fellow pays, 
Otherwise, you are taking money from the consumer and putting it 
into the reserve to strengthen, build, and make stronger the big fellow, 
while the little fellow is still doing business on a shoestring even 
though he can still get the same 50-cent tube. 

To be consistent, if you are going to strengthen smal] business, you 
ought to include in your statute, although it would be of questionable 
enforcibility, that the manufacturers of X toothpaste cannot give re- 
duced prices for large lots, but must sell the gross at the same price 
per tube that they sell the carload. Is that right? 

Mr. Watter. Senator, please, you have said what I wanted to say 
better, and I hope you make the very same statement in the Senate 
when it considers the passage of S. 11, because that is what that does. 
That is what S. 11 does. It amends the Robinson-Patman Act andI 
am glad to hear you say it, because you are going to say the same thing 
there. 

Senator Corron. If I am able to deliver the statement, to which you 
allude, in the Senate, some other Senator will say that by writing this 
into the statute you are making it impossible for the consumers of this 
country to benefit in any way by large buying, thrifty buying, or 
pooling of concerns. Ifa group of stores in 15 little towns in my rural 

tate get together and say, “Let’s buy X toothpaste by the carload 
and pass on to our consumers in the country some of the benefits they 
can get in the city,” you are making it impossible for the consuming 
public to benefit by thrifty buying; are you not ? 

Mr. Water. No. 

Senator Corron. Why? 

Mr. Water. Let me tell you why, Senator. 

Ten percent of the entire output of consumer consumption is covered 
by fair trade, covered by brand names. That has been testified to by 
the opponents of this measure. 

Now, if what you say is a fact 

Senator Corron. I did not say it; I asked it. 

Mr. Water. If what you say as a contention, Senator, even if it is 
a contention, and they can do that, if they can do that, and they can 
buy in large quantities and juggle the manufacturer or impose upon 
him to give them extra discounts, hidden discounts, because of large 
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buying, let them take this amount of savings and spread it on the 90 

ercent of other items that aren’t fair traded that cannot be used as a 
deceptive method of getting customers from the little store to the big 
store. 

If they are so charitable, if they are so desirous of helping the con- 
sumer and, moreover, Senator, who is a consumer? A consumer is 
a producer as well. A consumer is a retailer also, and a clerk in a 
retail store, and if you are going to give prices as I am going to 
develop a little bit further, cheap prices to the consumer, you have 
got to give cheap prices to the retailer, you have got to give cheap 
prices to the very producer, the workingman who is also a consumer 
and a large majority. 

Where is it going to start? It isn’t cheap prices you want. You 
want reasonable prices, competitively priced by the manufacturer. 

Senator Corron. I won’t consume your time; however, what are 
some of the items that will never be fair-traded? Are you talking 
about perishable items ? 

Mr. Water. No; there are a lot of them—90 percent of drugs. 
As a matter of fact, one witness yesterday, I have it before me, had 
acomplete list of some very desirable items here. 

Here we are. Libby’s, Del Monte’s, Campbell’s, Lipton’s, Carna- 
tion, Borden’s 

Senator Corron. Why would they never be fair traded ? 

Mr. Water. They aren't. 

Senator Corron. They are not now, but why wouldn’t they be in 
the future ? 

Mr. Water. Because the manufacturer has a choice to do it or not 
do it, and that is the advantage of this bill and the desirability, it is 
permissive. They don’t want to for some reason or other. 

Senator Bratz. Who does not want to fair trade—Libby, McNeill, 
Del Monte, and so on ? 

Mr, Watier. The manufacturers don’t want to. Some items do 
not lend themselves to fair trading, like the big ticket items, because 
they ean control the price by franchises. 

Senator Corron. They might not want to when State laws differ 
and are rather complicated, but if you had one universal fair-trade act, 
wouldn’t that attract more people to fair trade ? 

Mr. Watter. Assuming that it does, Senator, you would have them 
say that that raises prices. If it raises prices for the consumer, 
the producer who is the consumer will be able to get more compensa- 
tion to buy what he is producing. 

Senator Corron. I am not suggesting that it raises prices. My 
first question, which you said was fine, was that the manufacturer's 
bill should provide that every article whether bought by the carload 
or the gross is to cost the same amount. You said we should do that; 
isthat right ? 

Mr. Water. I contend that the Robinson-Patman Act does that, 
and it provides for quantity discounts but within reason. 

Senator Corron. Then you are putting more money in the pocket 
of the manufacturer. 

Mr. Water. Swell. Compensate him for his efficiency. He is 
entitled to it, and if he is desirous of taking that money and giving 
itback to the consumer, swell, let him do that. 
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He can do it by reducing prices on other items or he can give it to 
charity, where it is most needed. If he is that charitable, if he is in 
business for eleemosynary purposes, and that is what he is trying to 
tell you, he wants to give it away. 

Senator Corron. These questions aren’t positive in your viewpoint, 
I am trying to educate myself. The thing that is troubling me right 
now is, however you phrase this act, the Government is automatically 
transferring some money from Mr. A’s pocket either to Mr. B’s pocket 
or Mr. C’s pocket and doing it by force of law. 

In other words, if we simply pass the bill in the form that says X 
toothpaste shall be retailed in chainstores or independents in New 
York City or in Bingville at 50 cents a tube, and that is all, we are 
putting money into the hands of the bigger chainstores, or the huge 
retail stores that buy in large quantities. 

But, if we go further and say no, we are not going to build up the 
reserves and strengthen the big retail stores at the expense of the 
small, we are going to say not only must we sell for 50 cents a tube, 
but it shall be sold to the retailer whether he is big or small and 
whether he buys it in carload lots or gross at 38 cents or 42 cents a 
tube wholesale. Thus, we have taken that money out of the hands of 
the big retailer and we put it in the hands of the jobber, distributor, 
or manufacturer. 

Anyway you read it, we are taking a dollar out of one man’s pocket 
and putting it in another man’s pocket. Is that right or wrong? 

Mr. Water. It isn’t altogether right. The theory of yours seems 
that way, but it isn’t so, and for this reason, Senator. 

The Robinson-Patman Act provides against discrimination of pric- 
ing between the same competitors unless that discrimination, that dif- 
ference is permitted by quantity buying. Quantity buying has for its 
advantage a lower price, but in turn it adds more price to the buyer 
in quantity because he has to warehouse it, he has to redistribute it, 
and he has to make more investment and so forth. 

So that compensation he is entitled to, but you cannot discriminate 
between the same type of retailer or the same type of distributor, or 
when and if that discrimination is not justified. 

That is fair, that is reasonable, and so we say the same thing in this 
instance on fair trade. Let not the big buyer, the big distributor be 
able to discriminate unfairly with the little fellow in the selling. In 
one instance you have wisely provided against discrimination in buy- 
ing, by the average retailer, and in this instance you have come and 
said, “Now, we are also going to provide that the big fellow can’t un- 
dersell him at retail.” 

Have an average fair competitive price so that competition at the 
top level exists, so the manufacturer of Colgate’s toothpaste can com- 
pete with another for the acceptance of the consumer. 

Then, I want to conclude my statement with one statement which, 
I believe, will answer this question. 

The Congress in its entire wisdom cannot enact. a piece of legisla- 
tion that will cure all of the ills of all of the fellows. If it can do’ 
something that will help a certain small group, or if it can help one 
single unfair trade practice, it has done something for the economy, 
for the freedom, for the opportunity of the average citizen, for if 
everybody would demand that the mass efficient be there and all 
others out, then there would be some Senators that wouldn’t be here 
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because some of them are not efficient, or vice versa. It would come 
back to what Plato says 

Senator Brsie. I might say, at that point, we have to go to the 
yoters just as a lot of stores have to go to the consumers. The con- 
sumers may have something to say about this legislation, just as the 
yoters have something to say about us. 

Mr. WALLER. Senator, they do say a lot, and they say it quietly. 
If you overprice Senator Cotton’s toothpaste, they won’t buy it. 
They will buy mine or yours, because they know value, and that is 
the desirable feature. Give them competitive products, whether 
among trademarks or among private brands. 

Senator Brete. If that is true, isn’t the consumer intelligent enough 
to work out their problems without Government intervention ? 

Mr. Water. Yes, but in doing that you hurt the people who help 
them. If you kill off competition by this method of unfair trade 
practices, there will be no competition because there will be no com- 
petitors. In order to have competition, we have to have competitors. 

Senator Bratz. Do you think the fair-trade law would be a good 
thing for Del Monte products? Could that be a fair-traded item? 

Mr. Water. It could be, if, tomorrow, A. & P. ruined Del Monte’s 
acceptance by cutting it so low that the average consumer will think 
ma be it isn’t as good as we thought it was. 

ferntor Brstr. Just a minute. Because a person cuts a price on a 
can of peaches, does that mean it is poor quality ? 

Mr. Water. Yes. 

Senator Brste. That certainly isn’t what my wife thinks. 

Mr. Water. Let me tell you this: If they take a product like Del 
Monte and one price is cut and then the other retailer starts to cut 
that lower and then lower and then lower, she loses her confidence 
in that product because she loses the value. Price establishes a value. 
Senator, that is a fact. If you buy a hundred-dollar suit, you have a 
certain value in your mind, at least. If you buy a $25 suit, you have 
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a value in your mind, and, if that isn’t so, then price means 
nothing. 
ator Brete. We had an interesting little dissertation. We have 
now proceeded to page 13. 

Mr. Water. I have a few more pages; not much left. 

Senator Corron. I will stop my questioning. 

Senator Brnte. That is all right. 

Mr. Watter. I like your asking questions. 

Senator Corron. The witnesses waiting to testify don’t like it, and 
we want to hear all of them. 

Senator Bratz. Ask whatever you want. I think that develops the 
testimony. 

Mr. Water. I will continue, then. 

Senator Brste. You say you have just a few more pages? 

Mr. Water. It quits at page 22, and I am on page 13. 

Senator Biste. Very well. I thought you were going to page 35. 

Mr. Wattrr. No; I will not read the rest, unless you want it, be- 


cause you can refer to it. That is the appendix, which is a section- 
y-section analysis of the bill. 


Senator Bratz. Very well; you may proceed. 
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Mr. Water. In part 6 of my brief, which starts on page 108 and 
continues for some 60 pages, I discuss and, I believe, adequately and 
convincingly refute the arguments which opponents to resale-price 
maintenance generally propose. 

_ Time will permit no more than merely to list the issues in the order 
in which they appear in my brief and 1 or 2 brief comments. 

(A) Starting on page 109, I show that this measure, as well as 
the State fair-trade acts, do not contravene the due-process and equal- 
protection clauses of the State and Federal Constitutions. To cor. 
roborate my position, I cite dozens of court decisions. 

(B) Starting on page 122, I point out conclusively that the price. 
maintenance concept as reflected by this measure, and as corroborated 
by experiences under the State fair-trade acts in the market place, 
is consistent with the basic philosophy of the antitrust laws. 

As a matter of fact, in this respect I maintain and point out in 
detail that this measure implements the effectiveness of the antitrust 
laws. I assert that the broad purpose of the antitrust laws is to 
prevent the growth of monopolies and to stimulate constructive and 
fair competition in the market place. 

The measure before you for consideration reaffirms the faith of 
Congress in the philosophy of the antitrust laws by providing a per- 
missive and flexible measure to curb unfair and deceptive methods of 
competition, thereby preserving and stimulating constructive and 
fair competition in the public interest and economic efficiency, with 
the ultimate aim of protecting the public against evils commonly inci- 
dent to destruction of competition through monopolies and concentra- 
tions in restraint of trade. 

At the recent hearings before the Senate Select Committee on Small 
Business, the Department of Justice urged that “lower prices is the 
goal of the antitrust laws.” 

I always thought that it was common knowledge, corroborated by 
the sponsors of these laws and the hundreds of court decisions in- 
terpreting them, that the goal of the antitrust laws is, rather, to afford 
equal opportunities in the market place; to provide the public with 
the benefits of competition by assuring and promoting free and fair 
competitive practices; and to prevent the formation of monopolies and 
restraint of trade in commerce with the ultimate aim of a 
or mitigating economic insecurity, so that more people in our lan 
will become aware that they have something to protect. 

If the new philosophy and interpretation of the goal of the anti- 
trust laws as proposed bos the Department of Justice is really lower 

rices for goods—by hook or crook—then the Department of Justice, 
instead of enforcing the antitrust laws to carry out the intent and pur- 
pose of its sponsors, should urge Congress to repeal the fair labor 
standards, the farm price supports, the child-labor laws, production 
quotas, most excise taxes, and the tariff laws. 

Prices for goods and services on all levels would soon become low 
enough to astonish even the Department of Justice. In such a situa- 
tion, however, the commitant and inevitable result will be an imme- 
diate lowering of our standard of living, and an economic condition 
in which the consumer would not have the price to buy the goods at 
even the lowest possible price. 

It follows, as night follows day, that, if cheap prices are to be pro- 
vided for anyone, they must be provided for everyone. 
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I have here a digression to make, and that is an article that appeared 
in the New York Times, entitled “Fair Trade Dilemma.” I ask leave 
to insert it. I am not going to read it, but it is very interesting and 
it proves my point. 

Siesiator Breze. It appears to be a short article. What is the date 
of the article? 

Mr. Water. New York Times, July 7, 1958. 

Senator Brste. It may be incorporated and made a part of the 
record. 

Mr. Water. I will not read it, because it speaks for itself. 

(The newspaper article referred to is as follows :) 


[New York Times, July 7, 1958] 
Farr TRADE DILEMMA 
AN ANALYSIS OF PRICE MAINTENANCE IN ITS RELATION TO FREE ECONOMY 
By Edward H. Collins 


During the last week of June a Senate subcommittee conducted hearings on a 
pending measure that seeks to close the loopholes in the present fair-trade laws 
by legalizing them on an interstate basis. 

The proposed legislation met with the disapprobation of, among others, the 
Antitrust division of the Department of Justice. In the course of the hearings 
a letter stating the Department’s position was introduced into the testimony. 
Among the excerpts from this document quoted by the New York Times corre- 
spondent was this: 

“It (the proposed legislation) would, in effect, repeal relevant portions of the 
antitrust laws,’ and would “drastically change the basic concepts of our com- 
petitive economy * * *,” 

THE “HARD CASE” 


It is not the intention of this writer to argue with the Justice Department upon 
a controversy over the merits of that particular form of price administration 
known as retail trade maintenance. There is an old adage to the effect that 
“hard cases make bad laws,” the phrase “bad laws” referring in this context, not 
to antisocial laws, but to laws that are difficult to enforce. And the fair trade 
laws did, and do, represent an attempt to solve a “hard case” (or a hard problem). 

That is the problem long faced by manufacturers of brand-name products of 
preventing the reputation attaching to such brand names from being exploited by 
what they regard as “predatory price cutting.” Whether, from the standpoint 
of the manufacturer himself, retail price maintenance represents the wisest 
of all possible solutions to this vexing problem is, perhaps, open to question. 

Its legal status, however, has not been seriously open to question since Decem- 
ber, 1936. That was when the United States Supreme Court—a court which 
included among its members such jurists as Louis D. Brandeis, Benjamin N. 
Cardoza, Charles Evans Hughes and Harlan Fiske Stone—upheld the State law 
of Illinois and California, the laws on which most of the other fair-trade States 
have since patterned their legislation. 

What interested this writer in the news story covering the hearings of June 25 
was the letter of the Justice Department, with its sonorous reference to “the 
basic concepts of our competitive economy.” For it has long been one of his 
nhon-secret convictions that such pontifications contributed much more than their 
fair share to the confusion of the average newspaper reader—either because 
of their tendency to treat every minor controversial issue as another Arma- 
geddon, or because of their almost majestic capacity for oversimplification. 


QUESTION OF CONCEPTS 


What are the “basic concepts of our competitive economy” ? 

Well, most of us, employing the chronological approach, would probably say 
that the first two would be the Interstate Commerce Act of 1887 and the Sherman 
Antitrust Act of 1890. The Interstate Commerce Act became law at a time when 
the Nation’s railroads enjoyed a virtually airtight monopoly in the field of com- 
mon carrier land transportation. 
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By the 1920’s few, perhaps, would deny that the last vestiges of their earlier 
monopolistic position had been wrested from them under the new and savage 
‘eompetition of the automobile, the airplane and the pipeline. But while the 
railroads have been held to an average peacetime rate of return of 2.98 percent 
since 1931, Congress has failed right down to the present time to face up to this 
historic change. It has continued to approach the question of railroad legisla. 
tion with undiminished reverance for the philosophy underlying that “basic (but 
now, happily, obsolete) concept” laid down in 1887. 


AN ANACHRONISM 


When the third of the more momentous pieces of antitrust legislation wag 
passed, in 1914, it served to strengthen markedly the growing suspicion that the 
most important single determinant in policymaking in this area was not political 
economy but political expediency. This law was the Clayton Act, which specifi- 
cally excluded two great segiuents of our “competitive economy’’—labor and 
agriculture—from prosecution under the antitrust laws. In the case of labor, 
such “basic policy” may have been justified under conditions prevailing at that 
time. But it is clearly an anachronism today, when it is possible under “collec. 
tive bargaining” for a powerful nationwide labor union backed by the threat of 
a strike vote, to gang up on a single concern in a given industry and to force its 
demands upon it, whether justifiable or not. 

And finally it seems reasonable to ask: 

“Is it part of this basic economic creed that, while some of us throw up our 
hands at such a device as retail price maintenance, we acquiesce with almost 
fatalistic silence in legislation that has given the country a system of farnr price 
supports that is probably more wasteful and more costly than anything of its 
kind in history.” 

Mr. Watter. This point I want to impress on the committee’s think- 
ing: a restraint of trade is generally regarded to be an interference 
with the free course of competition resulting from agreements entered 
into formally or by conscious parallelism, and is declared to be in con- 
travention to the antitrust laws. 

So that if two or more competitors agreed on a plan of action to 
hamper a third competitor, such act would constitute a restraint of 
trade, contrary to the public interest and would no doubt be prosecuted 
by the Department of Justice. 

However, if some of these competitors could do this single-handed, 
as for instance engage in selected loss-leader selling of identified mer- 
chandise, which invariably results, as testified by market place experi- 
ences in seriously crippling a competitor, or put him out of business, 
such conduct the Department of Justice contends should be tolerated 
under the guise of efficiency and pseudo-public interest. 

The Department of Justice, and the Federal Trade Commission, as 
well as other misguided opponents of fair trade, will find it difficult to 
differentiate, in principle, economic significance and the public welfare, 
between the deliberate operation of an entire retail store on a loss 
basis to crush the small competitors, and the much more attractive and 
probably least costly practice of employing selective cut-price lures, 
which include only a highly advertised group of publicly accepted 
products. 

Each device has the same intent, and accomplishes exactly the same 
purpose. The only difference, it would seem, is probably the degree 
and the time required to produce the desired fatalities among the 
competitors. 

I have another digression and it is interesting, it is a short one. It 
is an article that appeared, I think in the Chicago Tribune, July 12, 
1958. It is written _ what I believe to be a modern practical econ- 


omist, Sylvia Porter. The heading of it is “Fast-Buck Boys Busy,” 
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and the title says: “Vicious Rackets Thrive in Slump; You're the 
Target.” 

I will read only one paragraph of it, Senator. It is very inter- 
esting and it is apropos to what I am saying. 

Senator Bratz. I see no objection. Go ahead. 

Mr. WALLER (reading) : 


Helped by the recession of 1957-58, vicious rackets are flourishing as never 
before—and millions of gullible, greedy Americans are being swindled out of 
countless hundreds of million of dollars by the fast-buck boys. 

“Some of the oldest frauds are now being operated on the biggest scale we’ve 
seen,’ Says Thomas C. Roberts, spokesman for the Association of Better Busi- 
ness Bureaus. Roberts estimates that almost 2,750,000 persons will ask the 
better business bureaus in cities across the country for assistance this year, an 
alltime record, and 140 percent above the total of inquiries and complaints 
received by the bureaus only 9 years ago. 

You are the target. Although you may consider yourself too intelligent to 
fall for the schemes, most of the high-pressure artists have perfected a pat- 
tern that can intrigue even the person who thinks he knows all the angles. 

Here are four top swindles Roberts tells me are being worked furiously 
today. 


Iam going to read only one. [Reading:] 


The phony price comparison: The recession-born rash of legitimate sales and 
clearances has led to the upsurge in this one. Fringe operators scream such 
bargains as “formerly $25, now $8” or “60 to 90 percent off.” 

But the “formerly $25” is an invention; the “60 to 90 percent off” is “off” a 
fictitious price. 

As Roberts puts it, “the savings don’t exist, are advertised to sucker people in.” 


And it goes on and lists the other three. 
Senator Brste. The article may be incorporated into the record. 
(The article above-referred to is as follows :) 


[Chicago Tribune, July 12, 1958] 
Fast-Buck Boys Busy: Victous RACKETS THRIVE IN SLUMP; YOU’RE THE T'ARGET 
FOUR TYPES OF FRAUD LEAD BETTER BUSINESS BUREAU LIST 
By Sylvia Porter 


Helped by the recession of 1957-58, vicious rackets are flourishing as never 
before—and millions of gullible, greedy Americans are being swindled out of 
countless hundreds of millions of dollars by the fast-buck boys. 

“Some of the oldest frauds are now being operated on the biggest scale we've 
seen,” says Thomas C. Roberts, spokesman for the Association of Better Business 
Bureaus. Roberts estimates that almost 2,750,000 persons will ask the better 
business bureaus in cities across the country for assistance this year, an alltime 
record, and 140 percent above the total of inquiries and complaints received by 
the bureaus only 9 years ago. 

You are the target. Although you may consider yourself too intelligent to fall 
for the schemes, most of the high-pressure artists have perfected a pattern that 
can intrigue even the person who thinks he knows all the angles. 

Here are four top swindles Roberts tells me are being worked furiously today. 

The phony price comparison: The recession-born rash of legitimate sales and 
clearances has led to the upsurge in this one. Fringe operators scream such 
bargains as “formerly $25, now $8” or “60 to 90 percent off.” 

But the “formerly $25” is an invention; the “60 to 90 percent off” is “off” a 
fictitious price. 

As Roberts puts it, “‘the savings don’t exist, are advertised to sucker people in.” 

The work-at-home gyp. This is one of the filthiest of the rackets because it 
victimizes housewives and shut-ins who need to supplement the family’s income— 
mostly those who can least afford to lose. 

An ad might say you can earn money at home by sewing ready-cut aprons or 
knitting ties, and selling your finished product to the advertiser. You buy the kit 
and materials necessary (at a nice price, of course). 
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But when you send in your product it never comes up to the company’s stand- 
ards. You're left with the goods and a loss. 

Or the come-on might be that you “address postcards, part-time” advertising 
the promoter’s product. You buy the cards, then find you have to pick out the 
addresses and you get paid only if someone to whom you mail a card buys the 
product. These are just a few samples. 

Remember: Check any work-at-home ad with your local BBB. Don’t blindly 
buy kits, machines, materials or send money in response to a work-at-home ad. 
And don’t expect to make big money working at home. 

The ‘“model-home” pitch: The power behind this one is the thoroughiy com- 
mendable “home improvement” campaign sponsored by the Nation’s leading 
builders. 

In this instance, a couple of operators may drive up to your home (which needs 
a new roof or shingles or driveway) in an impressive truck. They tell you they 
want to establish themselves in your community and have chosen your home to 
remodel as a “display.” 

They offer you a “special” price and/or bonus for any customers you find for 
them. You fall for the fast talk, sign a contract for the work—and then you're 
stuck. 

You may pay an inflated price for a shoddy job. They may take your cash and 
disappear when the work is half done. 

The “correspondence school” scheme: The racketeers are taking advantage of 
the reputations of responsible schools in this field, are now flourishing because 
of the eagerness of many workers to get extra training and new employment in 
this recession. 

Mr. Water. Now, | will continue. 

So that we may not be misunderstood, Mr. Chairman, we hasten 
to assert that price reduction based upon efficient production, or in- 
crease in value commensurate with price due to savings in cost of 
operation is laudable and desirable. 

However, selective resale price juggling of products of recognized 

value to ensnare and deceive is unconscionable, unfair, and deceptive. 

Here again, Senator, if I may be permitted, I have a short digres- 
sion I wrote up last night while thinking. 

Senator Brie. You have won the record for short dligressions so 
far, but go ahead. 

Mr. Water. They are apropos to the point. 

Senator Bratx. I am not going to penalize you on time. 

Mr. Water. I am sure you want to know all about the subject. 

Senator Briere. Yes, I do. 

Two characterizations of lawyers have always intrigued me as a 
lawyer. One is why lawyers call a brief “brief” and then give you 500 
pages. I think short digressions are in the same category. 

Mr. Water. I plead guilty. 

May I, at this point, digress to paraphrase some of Professor Gal- 
braith’s statements in his recent book entitled, “The Affluent Society,” 
in which he stresses the premise which adequately corroborates my 
point, namely, that the shortcomings of economics and economies are 
not ori iginal error but uncor rected obsolescences and that. in large 
areas of economic affairs the march of events, that is, the realities of 
the market place again left the conventional wisdom, as he calls it, 
that is, the traditional economic theories sadly obsolete. 

So that if the production and the distr ibution of goods has nothing 
more in prospect than low prices to be accomplished by deceptive 
and predatory price cutting, then the institution of private property 
and fair competitive practices stand not only on the defensive but 
in a position that. cannot long be defended. 
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We emphasize again that in this measure much more than decisions 
of economic policies are involved, a system of morality and the insti- 
tution of private property is at stake. 

Again he asserts, quoting Professor Galbraith, with emphasis, that 
the central and classic tradition of economics was and still is more 
than an analysis of economic behavior and a set of rules for economic 
policy. It also has a moral code. One cannot stress, he continues, 
that if economic security is a desirable goal and a driving force of 
the free-enterprise system in a democratic society, then the notion 
that economic insecurity as the retailers now feel themselves to be in, 
due to unrestricted competitive practices, is essential for efficiency 
and economic advantages was and must be a major miscalculation, 
perhaps the greatest in the histor y of economic thought. 

That this 1s so, he continues, is proven by the fact that in the years 
of increasing concern for economic security, that is, since 1930, which 
by the way is since effective State fair trade legislatien, have been 
years of unparalleled advance in the productivity and expansion. The 
most impressive increases in output and the highest standards of living 
in both the history of the United States and ‘the western world have 
occurred since man began concerning themselves with reducing or 
mitigating the risks of the competitive system. The conflict between 
economic security and the well-being of men and progress once billed 
as the social conflict of the century no longer exists. The two are 
indissolubly linked. We therefore submit that a measure such as 
S. 8850 is essential to the furtherance of maximum production and 
mass distribution at fairly competitive prices to all and is indispensa- 
ble to economic security for the producer, the distributor, small or 
large, as well as to the consumer who invariably is either a producer 
or a distributor as well. 

So I will continue with my remarks as I have them printed. 

We challenge the conception that prices as counted in dollars and 
cents are paramount, and we offer the thesis that the interests of men 
as earners and producers transcend in permanent importance of their 
interests as buyers of merchandise. Goods sold below the reasonable 
cost of production and distribution are not bargains; they are an 
extravagance that the Nation can ill afford since it leads to monopoly 
and from there to socialism. 

It is a foregone conclusion that our free-enterprise system is founded 
upon the economically sound assumption that competition must also do 
asocial job and that our public policy cannot afford to be indifferent 
tothe elimination of competition in any light of commerce. 

(C) Starting on page 127, I demonstrate that the provisions in this 
measure are not susc eptible to use as a cloak to hide general price 
fixing (presumably meaning, of course, horizontal price fixing). 

(D) Starting on page 130, I deny that effective enforcement of this 
measure will impair competition at all levels of production and dis- 
tribution. 

(KE) Starting on page 137, I challenge, and I believe, adequately 
refute the assertion that this measure permits price fixing by private 
persons for their own pecuniary interest without consideration for the 
consumer—that, by the way, was a statement made by a representative 
of the Federal ‘Trade C ommission, and that such prices would not be 
tested for reasonableness by any instrumentality, public or private. 
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I believe the previous witness said we ought to have the Government 
set prices. 

In this respect, I show to the contrary; that a producer, before he 
fixes his resale price to the consumer, must weigh such price against 
competition of similar articles, whether trademarked or not, and must 
consider the reasonableness thereof with respect to consumer accept- 
ance and continued public demand; that each decision of price policy 
must consider: 

Will the consumer pay the price in comparison with similar prod- 
ucts on the market? Can the product be sold in suflicient volume in 
order to maintain production schedules? To what extent will the 
price structure affect competitors? What will the reaction be on the 
part of the distributors ? 

These problems—ever present—challenge and impugn the allega- 
tion that a producer fixes resale prices without consideration for the 
consumer. Further, what greater and more flexible instrumentality 
is needed than consumer acceptance of products made available in 
the market place? It is further self-evident that, in a free-enterprise 
system, prices are necessarily determined by private persons—checked 
and rechecked, however, by consumer demand and preferences, bat- 
tered against market realities. 

Here again I have a short digression, and I am not going to read it, 
Senator, I am going to surprise you. 

It is also by Sylvia Porter. She speaks, and she says, “Silent con- 
sumer exercises huge power in market.” That is what I have reference 
to, that the consumer will tell you whether they will take Bible’s tooth- 
paste or Colgate’s. 

Senator Brste. I think you should call it the Cotton-Bible tooth- 

aste. 
, The statement will be on without objection. 

(The newspaper articles follow :) 


You’RE THE Boss: Sment CONSUMER EXERCISES HuGE POWER IN MARKET 
EXPERTS FIND SOME SURPRISING ANSWERS IN STUDY OF BUYING 
By Sylvia Porter 


Who speaks for you, the American consumer? 

No one, really. 

There is no formal, nationwide organization of consumers, as such. You 
have no representative in Washington who lobbies for your interests as a con- 
sumer, as your union lobbies for your interests as a wage earner, or your trade 
organization lobbies for your interests as a businessman. Actually, because most 
of you “wear two hats,” your views as a consumer on prices and wages may con- 
flict violently with your views as a businessman on prices or as an employee on 
wages—and, thus, an organization of consumers probably never would mean 
much. 

What’s more you rarely speak out for yourself. Most of the time, you, as a 
consumer, are silent. 

Yet, despite all this, your power in the market place is enormous and is growing 
by the day. The claim that you are now the boss of the market place is not 
fancy fiction. It’s unmistakable fact. 

This past weekend at Arden House in Harriman, N. Y., about 35 of the Na- 
tion’s leading economists and experts on marketing and advertising met for an 
intensive, unprecedented conference on the role of the consumer under the spon 
sorship of Life magazine. Among the points stressed was the extent of the 
consumer’s power—despite his usual silence and the fact that no one speaks im 
his name. 
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EXPERTS LOOK AT FUNDAMENTALS 


It was an exhilarating meeting, and the experts dug into many fundamentals. 
Just to suggest a couple: 

Is there a serious threat that we’re running out of consumer wants which will 
keep our growing economy employed, and is there a danger that we may stimu- 
late meaningless wants just to keep workers employed? 

The conference’s conclusion was a strong “no” to both questions, but at the 
game time the experts were unanimous on the need for more attention to and 
spending on community services—particularly education, health—and on rede- 
velopment of our cities, construction of roads, desirable public buildings. 

Would stepped-up spending on education simply make us a more cultured Na- 
tion, give us better scientists, etc.? 


The conference’s conclusion here also was a strong “no,” for the provocative 


fact that the higher the level of a family’s education the more that family 
spends. 

Families headed by a breadwinner who has had some college education spend, 
on average, nearly twice as much overall as those whose head has not gone 
beyond grade school. It would be strictly in the self-interest of businessmen 


who want more free-spending customers to promote higher education aggres- 
sively. 


As the conference came to a close, an unexpected theme developed with star- 
tlng power—the need for America to devote vast sums in money, brains, and 
skills to the development of millions of new consumers outside our borders. 
This one deserves a column by itself; it’ll appear Monday. 


Mr. Wa ter. Starting on page 142, I contradict the statement that 
the economic conditions of today do not warrant preserving and effec- 
tuating resale-price maintenance, as is provided by this measure nor 
as it is embodied in the State fair-trade acts. 

As a matter of fact, the previous witness testified we have enough 
laws now to enforce on fairness in the market—to enforce unfairness 
inthe marketplace, but that isn’t so, and I so show it in this particular 
part of my brief. 

Starting on page 145, I dispute the allegation which questions the 
need for this legislation because there is already legislation toward the 
elimination of price discrimination and other methods of unfair 
competition. 

(11) Starting on page 147, I challenge the declaration that resale- 
price maintenance, as it is exemplified by the State fair-trade ~— 
and as it is embodied in this measure, will restrict the passing on o 
probable price reductions made possible by the more efficient dis- 
tributor. 

In this connection, for some 20 pages, I show the fallacy of the asser- 
tion bandied by the price juggler that this measure or the State fair- 
trade acts will prevent him from passing on savings due to his efficient 
operation, which is not borne out by experience in the marketplace. 
I challenge the conception that prices as counted in dollars and cents 
are paramount, and I offer the thesis that the interests of men and 
women as earners and producers transcend in importance their inter- 
ests as buyers of what they produce. 

Goods sold below the reasonable cost of production and distribution, 
under deceptive methods of selective price cutting, are not bargains, 
they are an extravagance that the Nation can ill afford, since it will 
Inevitably lead to monopoly and concentration, and from there to 
socialism. 

_ Concluding my remarks, I desire to stress an observation contained 
i my brief identified as conclusion No. 15, which starts on page 216 
and reads as follows: 


We submit that no one desirous to provide the consuming public with the 
benefits of free competition in the marketplace, can separate free competition 
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from fair competition. Nor can one fail to be impressed with the extent to 
which fraudulent and deceptive practices which prevail in retail distribution 
as it is related in the practice of selective loss-leader selling of identified nation- 
ally accepted merchandise. And if one is so impressed, he is also depressed by 
the complete inadequacy of the present public or private measures or renedieg 
to check it. 

It would follow, therefore, that a method of competition beset with fraud and 
deceptive practices which cannot be commonly accepted nor practiced ought not 
to be tolerated. Any regulation of such competition has the impelling force and 
conviction that as a universal practice, fraud or deception is economically un- 
sound and impossible. For wholly apart from its moral or ethical aspects, sale 
by fraud or deception is a denial of property exchange at equivalent value, 
Economically, sale by fraud or deception differs only in degree from theft. 

When offenses agains public morals interfere with the freedom of competition 
in the market place, congressional power to prevent their use as contrary to the 
public interest stems from its authority to regulate interstate commerce. All 
that is necessary is that Congress should, as it does by this measure, put the 
control of these practices upon an economic rather than a moral basis and 
declare their inevitable injurious effect upon free competition as the foundation 
of their prohibition in the public interest. 

When fraud and deceptive methods in trade appear as a matter of facet, 
courts have invariably condemned the practice not because it is immoral but 
because it is uneconomic. By this measure, Congress declares it to be a fact, as 
a matter of public policy, that selling below established prices by the fraudulent 
and deceptive practice of selected loss-leader selling is uneconomic and injurious 
to the public interest. 

In our highly industrialized age, the Federal Government can no nonger stand 
aloof from what happens in our private economy. 


(Exhibit A follows :) 


ExHIbITt A 


Attached and by express incorporation is made a part of supple- 
mental statment of Herman S. Waller, at hearings of 8. 38850 by 
Senate Interstate and Foreign Commerce Committee. 

Section-by-section analysis of 8S. 3850 to amend section 5 (A) of 
the Federal Trade Commission Act to permit on a Federal level 
price maintenance of identified merchandise. 


The preamble concisely and very aptly asserts the purpose of the measure 
to be 





(a) To promote the distribution in interstate commerce of identified mer- 
chandise which is in free and open competition with articles of the same 
general class. 

(b) To acknowledge the well ascertained fact gleaned from market-place 
experience that when fair, equitable, and competitive prices cannot be 
maintained in all appropriate stages of distribution of such identified mer- 
chandise, the marketing of such merchandise and the quantity thereof 
moving in the channels of interstate commerce declines. 

(c) To provide a remedy which will remove obstructions to the effective 
marketing of identified merchandise in interstate commerce which are 0c- 
easioned by unfair selling practices. 

(d) To permit and afford distributors of identified merchandise an effec 
tive means whereby the sale of such merchandise at all appropriate stages 
of distribution may be consummated at prices that are adequate to stimulate 
said distribution, and low enough to enable distributors of such identified 
merchandise to compete effectively with those marketing other goods, and 
to satisfy the neds of ultimate consumers. 

1. With respect to the distribution of identified merchandise in interstate 
commerce, the Congress recognizes in this bill the legitimate interest of a 
proprietor to stimulate public demand for such merchandise through effective 
distribution of identified merchandise by permitting proprietors of such mer- 
chandise, when in free and open competition with articles of the same general 
class produced by others, to maintain prices which are adequate to enlist efforts 
of distributors, at all necessary and appropriate stages of distribution, to com- 
pete effectively and on more equal terms and conditions between large and small 
retailers, between large and small manufacturers and distributors, in order to 
better serve the needs of ultimate consumers. 
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By this bill Congress reaffirms the legislatively accepted concept promulgated 
by the State fair-trade acts, enacted by 45 out of the 48 States in the Union, 
which declare it to be in the public interest to protect trademark owners, dis- 
tributors, and the public against injurious and uneconomic practices in the dis- 
tribution of articles of standard quality under a distinguishing trademark, brand 
or name, by providing that “willingly and knowingly advertising, offering for 
gale, or selling any commodity at less than the price stipulated in any contract 
(and as in this bill provided with actual notice of price stipulation ), entered 
into pursuant to the provision of the State act shall constitute unfair competi- 
tion Which may be actionable at the suit of any person damaged thereby. 

Congress, by recognizing that a proprietor is deemed to retain a proprietary 
interest in his identified merchandise after he has sold it to distributors, by rea- 
son of his interest in stimulating demand for such merchandise through effec- 
tive distribution thereof to ultimate consumers, and by reason of his further 
proprietary interest in the trademark or trade name identifying his products, 
provides a remedy for assaults upon such proprietary interests, and thereby 
achieves the unifrom application and enforcement of permissive price mainte- 
nance in the distribution of identified merchandise, to the end of promoting free 
and fair competition in the market place in the public interest. 

2. Section 2: Section 5 (a) of the Federal Trade Commission Act, as amended 
by this measure, will combine paragraphs 1 and 6 of the present paragraphs in 
which it is provided ever since its inception, declaring that “unfair methods of 
competition in commerce, and unfair or deceptive acts or practices in commerce, 
are hereby declared unlawful” and that “The Commission is hereby empowered 
and directed to prevent persons, partnerships, or corporations, etc. * * * from 
using unfair methods of competition in commerce and unfair or deceptive acts or 
practices in commerce.” 

This section of the bill makes no changes, other than combining paragraphs 1 
and 6 into one paragraph. It continues in declaring the purpose of the section 
and provides for authority in the Commission to prevent unfair methods of com- 
petition and the use of unfair or deceptive acts or practices in commerce. 

It is significant to note that this measure is designed not to add to the burden 
of the Federal Trade Commission with the enforcement of the provisions of the 
act in order to accomplish the aims and purposes of this measure. This bill 
by paragraph (6) thereof specifically provides an enforcible remedy which may 
be used by those who are damaged because of a provable violation of its pro- 
visions in accord with established rules of evidence and jurisprudence. 

8. Paragraphs 2, 3, and 4, with exception of the words “any notices pro- 
vided in paragraph 5 hereof” repeats language now contained in section 5 
(A) of the Federal Trade Commission Act amendment as amended by the 
McGuire Act, Public Law No. 542, enacted in 1952, in order to give effect and 
validity in interstate commerce, the application and enforcement of the existing 
State fair-trade acts, and to exempt such action from the Sherman Antitrust Act 
provisions. 

By paragraphs 2, 3, and 4 of this measure Congress merely reiterates its 
policy with reference to the application and enforcement of the State fair 
trade acts as far as it may concern corollary and complementary enforcement 
of resale price maintenance on identified merchandise under the provisions of 
the State laws which in its ultimate aim has the same purpose as does this 
measure, 

That Congress in the exercise of regulating interstate commerce may by 
regulation or statute provide a means to enforce its own statutes, or aid by 
accommodating or enabling State statutes or policies having the same or sim- 
ilar purpose, has been adjudicated and confirmed by the United States Supreme 
Court decision in Rice v. Santa Fe Elevator Corp. (331 U. S. 219 (1947)) in 
which case the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over 
them (warehouses), share the task with the States, or adopt as Federal policy 
the State scheme of regulation (citing Prudential Ins. Co. v. Benjamin, 328 
U. 8. 408) .” 

“Again affirming that Congress in the regulation of interstate commerce may 
by its express choice and regulation declare which State acts or policies may 
or may not be a burden on such interstate commerce.” 

4. Paragraphs 5 to 9 inclusive, the remaining paragraphs of S. 3850, basically 
embrace the State fair-trade act concept on the Federal level applicable to all 
States in the Union and United States Territories, whether or not such State 
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or Territory has or has not on its statute book a resale price maintenan 
one umrobacae in ane existing State fair-trade acts tn this menutihe etl 
nterstate commerce ; rhi 
ialidiaiaiet omaierters or such local commerce which may affect 
In other words share the task with the States, and adopt as a Federa i 
the State concept of resale price maintenance affecting ash suaeeaead a 
Congress may regulate alone or in conjunction with the coordinated action by 
ee eee ae = the United States Supreme Court decision in Pry. 
nee Co. v. Benjamin (328 U. 8. ; Ri 'e H 
Corp, 381 U.S. 218). j (328 U. 8. 408; Rice v. Santa Fe Elevator 
- The gist of paragraph (5) is to provide that “It shall be lawful for 
prietor (as defined herein) to establish and control by actual notice (as daiwa 
herein) to his distributors stipulated or minimum resale prices of his mer. 
chandise in commerce (as defined herein) which is in free and open competi- 
tion with articles of the same general class produced by others ; and 
“That it shall be unlawful for any person with actual notice of an applicable 
stipulated resale price duly established by a proprietor to sell, offer to sell, 
‘or advertise merchandise in commerce at a different price, or for any person 
with actual notice of any applicable minimum resale price so duly established 
‘to sell, offer to sell, or advertise merchandise in commerce at a lower price.” 
This paragraph, we believe, provides objective definitions for the words, 
“commerce,” “proprietor,” and “actual notice.” However, there are some op- 
ponents to this measure, who, in order to create a doubt as to its effective 
enforcement, question the application of (@) commerce, when applied to local 
sales, and (b) that actual notice is a novel legal concept as it may apply to 
this measure. 
_ (A) On the subject matter of the kind of commerce Congress may regulate, 
I direct your attention to my brief commencing with the second paragraph on 
page 23 and ending with the second paragraph on page 25. On page 23 I cite 
and quote from the following United States Supreme Court cases, as far as 
they deal with the regulation of commerce by Congress: 


Clark Distilling Co. v. Western Md. Ry. Co. (242 U.S. 311 (1917) ). 
Kentucky Whip & Collar vy, Ill. Central R. R. Co. (299 U. 8. 334 (1937) ). 
Brooks v. U. 8. (267 U.S. 482). 

International Shoe Co. v. Washington (325 U.S. 310 (1945) ). 

Prudential Insurance Co. v. Benjamin (328 U.S. 408 (1946) ). 

Rice v. Santa Fe Elevator Co. (331 U. 8S. 218 (1947) ). 


In another and even more clearly accentuated statement on the application 
of interstate commerce as it may apply to local transactions, the decision of the 
United States Supreme Court in the Sullivan case which interprets the appli- 
eation of the Federal Food, Drug, and Cosmetic Act (U. 8. v. Jordan J. Sulli- 
van, 332 U. S. 689; 92 Law Ed. 297 (1948) ) said: 

“A retail druggist who purchased in intrastate commerce a number of prop- 
erly labeled bottles of sulfathiazol which previously had been interstate com- 
merce, and removed some of the tablets and placed them in pill boxes with no 
label statement other than the word ‘sulfathiazol,’ and sold them in intrastate 
commerce, violated this section of the act (meaning sec. 301 (k) of the act). 
The words ‘held for sale after shipment in interstate commerce’ may refer to 
the first sale after interstate shipment or to any sale thereafter.” 

This statement clearly indicates that although a product is a subject matter 
of a local sale, as long as it traveled in interstate commerce, if it interferes 
with the regulation of interstate commerce, such sale would constitute a viola- 
tion of an act which affects the sale and distribution of such products. The 
protection of the consumer against deceptive and fraudulent methods in the dis 
tribution of branded products warrants such extension of the interstate com- 
merce clause to local sales. Otherwise, acts of Congress in this respect would 
be futile. The committee’s report will undoubtedly contain a statement to this 
effect. 

It is interesting that congressional comment on the committee’s report (In- 
terstate and Foreign Commerce Committee) when it considered recommenda- 
tion of the enactment of section 301 (k) of the Federal Food, Drug, and 
Cosmetic Act with reference to the power of Congress in dealing with inter- 
state commerce, said: 

“The amendments made by the bill rest primarily, and they must, on the rec 
ognized power of Congress to provide for appropriate regulation of activities 
(even though intrastate in character) which affect interstate commerce or by 
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which the facilities of interstate commerce might be used as an instrument to 
work harm on the public, or which it is necessary to regulate for the purpose of 
making effective its reguation of interstate commerce. Citing Shreveport 
ease (234 U. S. 342); McDermott v. Wisconsin (228 U. 8. 115); Stafford v. 
Wallace (258 U. S. 495); Board of Trade of Chicago v. Olsen (262 U. 8. 1); 
National Labor Relations Board v. Jones & Laughlin Steel Corp. (301 U. 8. 1) ;” 
and other later cases. 

Dealing with the protection of interstate commerce the same comment on the 
committee’s report in part said: 

“If the volume of interstate commerce in foods, drugs, devices, or cosmetics 
is to be maintained and extended, it is necessary that the integrity of the prod- 
ucts be preserved, so far as possible, up to the time of purchase by the ultimate 
consumer. The reputation of any nationally distributed product is impaired 
and the interstate commerce therein is depressed by adulteration or misbrand- 
ing while the article is awaiting a sale.” 

The above-cited decisions and comments all point to the fact that although 
a product is the subject matter of a local transaction, when such product is 
held for sale after shipment in interstate commerce, when such local transac- 
tion interferes with the effective regulation of interstate commerce, such act 
constitutes a violation of an act which deals with the sale and distribution of 
such products in commerce. 

(B) With reference to the words “actual notice,” what is so novel or strange 
about giving notice? Witness just a few instances—a summons; a subpena; 
speed limit signs; 5-day rent notices; street intersection stop signs; notices to 
appear before a congressional committee; or the legend notice required by the 
Federal Food, Drug, and Cosmetic Act to appear on all containers containing 
so-called dangerous drugs, which label reads, “Caution: Federal law prohibits 
dispensing the contents without a doctor’s prescription.” Records will show 
that many druggists have paid substantial fines, and some have served jail 
sentences for disregarding this legend notice; there are, of course, myriads of 
other similar situations. It is interesting to note that on the subject of notice, 
there are numerous cases, but just to cite 1 or 2; The Old Dearborn Distributing 
Co. v. Seagrams (299 U. 8S. 183), in which the United States Supreme Court 
validated the State Fair Trade Act, with reference to notice said: 

“Appellants here acquired the commodity in question with full knowledge of 
the then-existing restriction in respect of price which the producer and whole- 
sale dealer had imposed, and, of course, with presumptive, if not actual knowl- 
edge of the law which authorized the restriction. Appellants were not obliged 
to buy; and their voluntary acquisition of the property with such knowledge 
carried with it, upon every principle of fair dealing, assent to the protective 
restriction, with consequent liability under section 2 of the law by which such 
acquisition was conditioned.” 

In Bitterman v. Louisville & Nashville R. R. Co. (207 U. S. 205), with ref- 
erence to notice the United States Supreme Court said: 

“That the complainant had the lawful right to sell nontransferable tickets of 
the character alleged in the bill at reduced rates we think is not open to con- 
troversy, and that the condition of nontransferability and forfeiture embodied 
in such tickets was not only binding upon the original purchaser but upon any- 
one who acquired such a ticket and attempted to use the same in violation of its 
terms is also settled (Mosher v. Railroad Oo., 127 U. 8. 390). (See, also, Boylan 
vy. Hot Springs Co., 182 U. S. 146.)” 


s s +. s B o e 
“Any third person acquiring a nontransferable reduced rate railroad ticket 
from the original purchaser, being, therefore, bound by the clause forbidding 
transfer, and the ticket in the hands of all such persons being subject of for- 
feiture on an attempt being made to use the same for passage, it may well be 
questioned whether the purchaser of such ticket acquired anything more than a 
limited and qualified ownership thereof, and whether the carrier did not, for 
the purpose of enforcing the forfeiture, retain a subordinate interest in the 
ticket amounting to a right of property therein, which a court of equity would 
protect (Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236. and 
authorities there cited). (See also, Sperry ¢ Hutchinson Co. v. Mechanics’ 
Clothing Co. 128 Fed. Rep. 800.)” 
6. Paragraph (6) provides the procedure and the remedy for the enforcement 
of violations of assaults to a proprietor’s proprietary interests in his identified 
merchandise against persons who sell at prices different or lower than those es- 
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tablished by him pursuant to the provisions authorized by this bill. The bin 
provides for suits in State and Federal courts for injunctions and damages, 
However, it limits suits for damages in Federal courts only when the amount 
of the damages exceeds a sum of $3,000, exclusive of costs and interest. The 
purpose of the limitation with reference to damage suits in the Federal courts 
is to avoid burdening the courts with cases involving small matters and contro- 
versies in amounts involving less than $3,000. 

7. Paragraph (7) limits as well as expands the premise of commerce, as it 
applies to interstate commerce. It also provides a limitation and a criterion 
when such commerce constitutes only intrastate commerce. 

8. Paragraph (8) in subparagraphs A to BH, both inclusive, provides the cir- 
cumstances based upon experience and equity, when sales below established 
prices, do not constitute a violation of the prohibitions provided by this bill. It 
should be noted in this respect that the subparagraph provisions providing for 
defenses against violation is based upon practical experiences in the market 
place and justification gleaned from fair-trade enforcement for the past 25 
years. 

9. Paragraph (9) provides seemingly apparent prohibitions against persons 
and circumstances when prices may not be established on identified merchan- 
dise, nor when such person may not join in several enforcement actions. How- 
ever, for the purpose of effective, practical enforcement of permitted proce 
dure—it specifically declares and permits lawful cooperation between distribu- 
tors of a proprietor’s merchandise to maintain stipulated or minimum prices; 
that such cooperation shall not constitute an unreasonable or unlawful contract, 
understanding or combination in restraint of trade. This paragraph specifically 
prohibits horizontal price maintenance, restricting the maintenance of resale 
prices by individual suppliers. In other words, this bill will provide that a 
proprietor may agree with his own distributors to respect his own price sched- 
ule upon his direct sales as authorized in paragraph 5 of this subdivision. 


THE HIGHLIGHTS OF THIS MEASURE 


The significant features of S. 3850 equally applicable to H. R. 10527, a similar 
bill pending in the House are: 

(A) That this measure with reference to resale price maintenance is per- 
missive and none of its provisions are mandatory. That is, no proprietor of 
identified merchandise is compelled to establish resale prices, nor is any dis 
tributor compelled to feature or sell products which have been so-called fair 
traded. 

(B) That the provisions of this measure may be availed of by a proprietor 
only when his products are in free and open competition with other articles 
of the same general class, thereby providing the consumer and the marketplace 
with the benefits of competition. 

(C) This measure recognizes the property rights of the proprietor in the 
merchandise bearing his trademarks and the goodwlil of his business until 
such merchandise has reached the ultimate consumer, by providing a remedy 
against assaults to such property rights. The merit of this premise was articu- 
lated by the United States Supreme Court in the Old Dearborn Distributing 
Co. case (299.U. 8. 183) in which it validated the Illinois and California State 
Fair Trade Acts, when the Court on this point said: 

“Nor is section 2 so arbitrary, unfair, or wanting in reason as to result in 
a denial of due process. We are here dealing not with a commodity alone, but 
with a commodity plus the brand or trademark which it bears as evidence of 
its origin and of the quality of the commodity for which the brand or trade 
mark stands. Appellants own the commodity; they do not own the mark or 
the goodwill that the mark symbolizes. And goodwill is property in a very 
real sense, injury to which, like injury to any other species of property, is a 
proper subject for legislation. Good will is a valuable contributing aid to 
business—sometimes the most valuable contributing asset of the producer or 
distributor of commodities. And distinctive trademarks, labels, and brands, 
are legitimate aids to the creation or enlargement of such goodwill. It is well 
settled that the proprietor of the goodwill ‘is entitled to protection as against 
one who attempts to deprive him of the benefits resulting from the same, by 
using his labels and trademark without his consent and authority (McLean v. 
Fleming, 96 U. 8. 245, 252).” 

(D) This measure besides being permissive is also flexible, in that it permits 
changes in established resale prices, thereby affording promotions to meet com- 
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petition as well as provide price reductions resulting from expanded mass pro- 
duction and increased consumer acceptance. Moreover, the flexibility of the 
measure permits abandonment and the reestablishment of resale price main- 
tenance in order to accommodate changes in the economic conditions of the 
marketplace. 

(E) This measure from experience recognizes the realties and equities of 
the marketplace by providing reasonable and practical exemptions and con- 
ditions to which its provisions may not apply as is provided in paragraph 8, 
subparagraphs (a) to (e), inclusive. 

(F) This measure provides a means of stabilizing competitive practices in 
the marketplace which past experience proved to be conducive towards the 
promotion of the benefits of fair competition and the restriction of concentra- 
tion in the field of distribution with the ultimate aim of preventing monopolies, 

(G) This measure rightfully prohibits collusive horizontal resale price main- 
tenance in the distribution of identified merchandise in order to assure the 
consumer of the benefits of competition and efficiency of mass production and 
its necessary corollary—mass distribution. 

(H) This measure wisely limits its application to interstate commerce and to 
such local (intrastate) commerce which interferes with the regulation of inter- 
state commerce, by providing that its provisions shall not apply to the merchan- 
dise of proprietors no substantial part of whose merchandise crosses State lines 
atany stage of distribution. 

(1) This measure is certain, definite, and clear in its purpose and aim substan- 
tiated and corroborated by experience in the marketplace and overwhelming 
State and Federal court adjudication of its provisions. 

(J) This measure is consonant with the aim and purpose of the Federal Trade 
Commission Act which from its inception provided that “Unfair methods of 
competition in commerce, and unfair or deeeptive acts or practices in commerce, 
are declared unlawful.” And that the Commission is empowered and directed 
to prevent persons, etc., from using unfair methods of competition in commerce 
and unfair or deceptive acts or practices in commerce. However, practically and 
providently provides for industry self-enforcement, thereby assuring more effec- 
tive and speedier enforcement of its provisions without the aid of tax-supported 
agencies—other than open the State or Federal courts to litigate, under equitable 
and legal rules of evidence, the rights of the parties involved. 

(K) This measure is further conformably consistent with the basic philoso- 
phy of the Federal antitrust acts, which has for its purpose the maintenance of 
equal opportunities in the marketplace, to prevent the growth of monopolies and 
the evils consequent therefrom, as well as to stimulate constructive and fair 
competitive practices in commerce. 


Senator Breve. Thank you very much, Mr. Waller, for your very 
thorough statement. 

Senator Cotton, members of the staff, any questions ? 

Mr. Grinsrern. No questions. 

(Statement of Mr. Goulet follows:) 


STATEMENT ON S. 3850, SUBMITTED TO SENATOR NoRRIS Corton By Epcar BE. 
GOULET, OF MANCHESTER, N. H., ON BEHALF OF HIMSELF AND 20 OTHER 
PHARMACISTS IN NEW HAMPSHIRE 


In no country are trademarks so intimately associated with the national 
economy as in the United States. Indeed, the market place welfare of products 
identified by trademarks or brand names influences the ability of many Ameri- 
cans to earn a living and of small business to exist. 

A decline in sales of such a product is accompanied by layoff of employees 
ind the impairment of their status as consimers. Further, the people from 
Whom the manufacturer of this product buys goods and services, as well as their 
employees, depend upon the sales health of his product. And the purchasing 
power and tax revenues of the communities in which his plants and offices are 
located are likewise affected. 

Wholesalers and retailers necessarily have a profound interest in trademarked 
oducts. The success of most of them as independent businessmen depends 
ipon their selling at a profit trademarked products whose reputation has. been 
built by their respective manufacturers through such means as research, adver- 
Using, and quality control. These distributors, who comprise the backbone of 
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United States small business, do not have the resources to develop reputation 
for products identified by their own brand names. 

There is a tiny minority of retailers, however, who, seeking to gain reputation 
for underselling their competitors, slash the profit out of highly popular articles 
identified by trademarks they do not own. They offer these popular articles ag 
bargains in order to attract store traffic, knowing from experience that shoppers 
attracted by the bargain bait will also buy less familiar goods priced high enough 
to make the baiting practice profitable for the practitioner. 

By an ironic twist, the baiter is among the vast number of retailers who lose 
interest in products that he has rendered profitless. In today’s intensely com. 
petitive market, no retailer can afford to be undersold. The small independent 
retailers who depend upon the sale of popular products have no recourse but to 
put the profitless items under the counter. The larger retailers with ample 
resources will meet the price competition head on. When they do, the profitless 
price loses both its novelty and its customer-attracting power. At this point, 
the baiter discontinues the promotion of the now fully profitless product and 
turns his exploitation to other articles. 

Under 8. 3850, manufacturers could curb the pricing practices that are making 
profitless items out of more and more popular national brands in many fields, 
S$. 3850 would give a manufacturer the right to establish the stipulated or mini- 
mum resale price of his product under these three conditions: 

1. The product is identified by his trademark, brand or name; 

2. The identified product is in free and open competition with articles of 
similar class produced by others; and 

3. The manufacturer has given actual notice of his price schedules to whole 
salers and/or retailers prior to their acquisition of his identified merchandise. 


POWER OVER PRICE 


If S. 3850 becomes law, the retailer will nevertheless continue to have exclu- 
sive power over the price of products (a) not identified by brand name, (b) 
identified by brand names he owns, and (c) identified by brand names owned by 
others who do not choose to avail themselves of the rights they would have 
under S. 3850. Only as to products identified by brand names owned by others 


who would avail themselves of the provisions of S. 3850 is the power over price 
transferred from the retailer. 


EQUALIZING RIGHTS 


The right given to the trademark owner under S. 3850 embraces a principle 
that is neither new nor alien to the American economy. He already has the 
legal right to establish and control the resale price of products identified by 
his trademark, brand or name when he sells (a) on consignment, (0b) through 
franchised agencies, (c) through his own retail stores (as most shoe mant- 
facturers, among others, do), and (d) house-to-house, through salaried sales- 
men or canvassers working on commission. §S. 3850 extends this right to 
manufacturers who find it most efficient to distribute their products through 
independent wholesalers and retailers. 


MANUFACTURERS’ ALTERNATIVE 


S. 3850 is permissive legislation. It permits, but does not require, brand 
owners to avail themselves of its provisions. Those manufacturers who be 
lieve their interest in maximum sales volume is best served by permitting each 
retailer to sell their branded products at any price he pleases will not avail 
themselves of S. 3850. Those other brand owners will avail themselves of 
S. 3850 who believe that price cutting of their trademarked products will result 
in the debasement of their brands, attrition of their distribution system and 
loss of sales. 

THE ANTITRUST LAWS 


The purpose of the antitrust laws is to promote fair competition. Supporters 
of 8. 3850 hold that the bill would fulfill this purpose because it would enable 
efficient small competitors to compete against those with superior dollar 
resources. Such distinguished antitrusters as Justices Holmes and Brandeis 
were firm supporters of the principle embodied in S. 3850. 
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Is 8. 3850 AN UMBRELLA? 


§. 3850 guarantees nobody anything except the opportunity to earn a profit. 
Manufacturers, wholesalers and retailers will go broke who cannot successfully 
compete. It is asserted that S. 3850 is bad for small business because it would 
establish a price umbrella under which discount houses and other price cutters 
would flourish. The discount houses, however, unanimously oppose 8S. 3850, 
a sure sign that they regard the price umbrella theory as having no merit. 


PRIVATE BRANDS 


There has been a substantial development of private, or store-controlled, 
prands by such giant retailers as Sears, A. & P. and others. The reason is 
that private brands yield more profit to these retailers than they can earn 
from the sale of national brands sold with or without the benefit of resale 
price maintenance. Marketing experts concede that private brand development 
will be accelerated if profit margins on national brands are reduced because 
of unbridled price cutting. 


PRICE: RIGHT OR WRONG 


The right price is the price which consumers are willing to pay for an 
article in competition with others of similar class. The highly popular trade- 
marked articles, which price-cutting retailers select for customer-baiting prac- 
tices, had to be priced right in order to achieve their popularity. A price is 
wrong when consumers will not pay it. A price is also wrong when it is so 
low that distributors do not want to handle the merchandise. Nobody moves 
profitless goods, 

PUSHCART ECONOMY 


In order to reflect differing operating efficiency, some retailers believe they 
ought to have the right to sell identified merchandise at any price they please 
above their delivered plus operating costs. This suggestion is the antithesis of 
competition because it would require retailers to permit themselves to be under- 
sold. The retailer who needs a 35-percent margin to cover operating costs would 
be undersold by one having a 25-percent margin, who in turn would be undersold 
by the 20-percent operator, and so on down the line until we get to the pushcart 
peddier. He can profitably sell merchandise for less than any store retailer 
whose costs include rent, wages, taxes, and lots of other things. 


AVERAGE PRICING 


Manufacturer and retailer both use average pricing techniques. The manu- 
facturer’s resale price of his identified product represents his best judgment as 
to an average price which will stand up against the competition of similar arti- 
cles and yet, at the same time, encourage the largest number of outlets to stock 
and sell his product. Retailers stock and sell thousands of different items. The 
price of each is not set by the retailer at the average gross margin of the store. 
On the contrary, different items are priced to yield differing margins—some very 
low and some substantially high—the total adding up to the storewide pricing 
schedule. If some merchandise is sold at profitless prices, the retailer will sell 
others at a high profit margin—in one known case an 1,100 percent markup— 
in order to overcome the deficit. 


THE CONSUMER AND 8. 3850 


In the absence of resale-price maintenance certain customer-baiting retailers 
will offer popular merchandise at certain times at profitless prices. These highly 
visible bargains have led to the completely unscientific and false conclusion that 
resale-price maintenance results in higher prices to the consumer. In hearings 
_ the House Judiciary Committee in 1952, Dun & Bradstreet was quoted as 
ollows : 

“Our position is that it is virtually impossible through a survey, to establish 
the precise effect of fair-trade laws on the consumer’s pocketbook * * * the first 
phase of the job—that of determining how much of the consumer’s dollar is spent 
for fair-traded items—is itself a stupendous task. Even if it were feasible to 
complete that phase, it would mean little unless we could then establish what 
effect the pricing of fair-traded items has on the prices of non-fair-traded items.” 

The unhappy figures in the Consumer Price Index of the United States Bureau 
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of Labor Statistics give no aid and comfort to the opponents of resale-price 
maintenance. Of the 300 different goods and services which make up the index 
and the cost-of-living figures based upon it, only 8.67 percent in 1957 represented 
fields in which fair trade is used. Moreover, the percentage of fair-traded prod- 
ucts in at least one-fourth of these fields was small—probably less than 10 
percent. 

Scientific studies of fair-trade price performance have been made. For ex- 
ample, fair-trade prices of more than 7,000 drugstore products rose only 164 
percent over a 12-year period, 1939-52, while the Consumer Price Index was 
rising from 100 to 190.2. Comparing prices of leading drugstore products in 1939 
with those in the pre-fair-trade depression days, Prof. H. J. Ostlund of the 
University of Minnesota’s School of Business Administration found that con- 
sumers paid 1 percent less, on the average, in 1939. In addition, A. C. Nielsen & 
Co., the world’s largest independent market research agency, conducted nation- 
wide 6-months’ surveys in 1949 and in 1951 which showed that consumers in 
fair-trade States paid less, on the average, than consumers in non-fair-trade 
States for leading brands of drug products. The brands studied in the survey 
have always been typically used as customer bait by price jugglers. Finally, 
opponents of resale-price maintenance have been challenged to furnish proof that 
any store—chain or independent, department store, discount house, or super- 
market—in a non-fair-trade State sells for less, overall, than its opposite number 
in a fair-trade State. No proof has ever been forthcoming. 


CONSUMER-WAGE EARNER-CITIZEN 


Congress might never have enacted such statutes as the tariff, farm-price 
support and wage-and-hour laws if consumer effect were the sole criterion of 
legislation. The Congress recognizes, however, that other considerations must 
be weighed. The consumer is also a wage earner; and the enactments of the 
Congress represent its best judgment of the welfare of the American people in 
their roles as earners. The consumer is also a citizen who is very much con- 
eerned about the kind of society in which he lives. It is part of the American 
dream to be one’s own boss. S. 3850 will help some 2 million small-business 
men to stay in business; and it will give courage to others to start their own 
modest businesses. 


LIST OF THOSE WHO SIGNED FAIR-TRADE STATEMENT 


Edgar E. Goulet Nicholas S. Bolos 
Lucien A. Coll Prescott C. Chipman 
Louis X. Gonyer Charles J. Langelier 
Victor V. Lemieux Joseph G. Fox 
Faida I. Garand Joseph Urbanowicz 
Perey J. Callaghan Walter Y. Chatfield 
Peter Dohoulas for George Gakidis James F. O’Brien 
Joseph Hatton John W. Wielgas 
Ben Perlman Hervey Pigeon 
Richard M. Bryant Joseph 8S. Crawley 
Stephen A. Tzianahos (Archie F. Pre- 

court, pharmacist) 

Senator Brsre. We have a still rather imposing list of witnesses. 
It is the noon hour, and we are going to take the customary noon 
recess. 

I would ask those who are listed as witnesses to confer with the 
staff as to your availability. 

We have a witness here from Austin, Tex., another witness from 
New Orleans, La., 1 from Chicago, 1 from Indianapolis, and 1 from 
Michigan. Those are some distances from here. 

There are other witnesses who live closer to Washington. I hope 
we can accommodate those who have come a long distance to attend 
this hearing. i 

I frankly doubt. very much if we can finish this particular list of 
witnesses this afternoon because of the situation on the floor, where 
we will be constantly voting. We will doour best. 
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We will be back at 2 o’clock. 

I will ask you to indicate your travel plans as best you can to the 
staff. I do want to accommodate those who have come a long distance 
for this hearing and cannot remain on for some future date. 

We will stand in recess until 2 o’clock, and remember, that is the 
Senate Office Building. 

(Whereupon, at 12:15 p. m., the committee recessed, to reconvene 
at 2 p.m. of the same day.) 


AFTERNOON SESSION 


Senator TuHurMoNnpD (presiding). The subcommittee will come to 
order. 

Our first witness, I believe, is Mr. Wilfred I. Meyer from the State of 
Louisiana. 

You may proceed. 


STATEMENT OF WILFRED I. MEYER, PARTNER, SCHWEGMANN 
BROS. GIANT SUPER MARKETS, NEW ORLEANS, LA. 


Mr. Meyer. My name is Wilfred I. Meyer, and I am a partner in 
Schwegmann Bros. Giant Super Markets in New Orleans, La. 

Schwegmann Bros. opposes all proposed Federal fair-trade legis- 
lation which would permit price fixing at the retail level. We take 
no position with respect to pending sales-below-cost legislation. By 
that I mean the sales-below-cost legislation has to do with the indi- 
vidual’s cost, and each person has a different cost. 

Fair-trade price fixing affects the pocketbook of every consumer 
in the country, the merchandising methods of most retailers, the eco- 
nomic and politic al philosophy of ever y citizen. Fair trade levies an 
odious sales tax on the consumer, especially on the worker, wage 
earner, and housewife. Fair trade coddles and subsidizes the ineffi- 
cient retailer, precludes consumer participation in the benefits of 
marketing effici lency or in minimum service merchandising, stultifies 
all price competition at the retail level, and adds one more element of 
inflexibility to an economic system suffering from too much rigidity. 
Fair trade is inimical to free enterprise, inconsistent with the Sherman 
Act philosophy of a free economy based on competition, contrary to 
best interests of the United States. 

Schwegmann Bros. has consistently opposed price fixing under so- 
called fair-trade laws. These laws penalize the consumer by elimi- 
nating price competition at the retail level. Only through price 
competition at the retail level will the consumer benefit from the 
savings incident to efficient, minimum-service merchandising. 

Now, on page 3 of my other talk, par agraph 1, I want to illustrate 
why I say that if you buy a package in the Canal Street store, which 
is a fine store in New Orleans, or a Fifth Avenue store, you buy ¢ 
pcege that consists of the credit, the services, and facilities inci- 
ental to a Canal Street or Fifth Avenue store. A consumer who 
makes this same purchase at our store, Schwegmann’s, obtains a differ- 
ent package. He makes the same purchase, but in the package he 
does not receive any credit. We have no credit service, no delivery 
service. We have no air conditioning. This person must come to our 
store on a cash-and-carry basis or a self-service basis. We have no 
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fancy fronts on our stores. We have our stores in a fairly low rental 
district and, of course, in our stores we have a self-service meat depart- 
ment, and we also have a meat department where he can select different 
cuts of meat, where we have a price differential per pound of 5 to 8 
cents. 

Now, that is what we call a service. 

Now, you can go and buy anything out of a self-service case cheaper 
because we use machines to package this merchandise. But if anyone 
goes to our store and wants special cuts, the price is different because 
we give more service and the people have to pay for service if they 
want that service. 

Now, other characteristics of our operation are volume purchase, 
rapid turnover, full utilization of discounts, and management by the 
partners or owners, themselves. By that I mean we don’t have a lot 
of high-priced executives, assistant sales managers, floorwalkers, dif- 
ferent people like that. 

The fundamental business policy of Schwegmann’s and similar 
retail stores is to use a low uniform markup directly relative to the 
cost of the merchandise. Since they use a uniform markup, there is 
no basis for the accusation they push more profitable off brands than 
fair-traded brands. The effect is to bring about substantial savings 
to the retailer in the cost of distribution passed on to the consumer 
in the form of lower prices. The public is entitled to the savings 
commensurate with the savings in cost the retailer can achieve by 
more efficient service in contrast with retailers operating less efficiently 
or more costly than Schwegmann’s. 

The effect of this policy is to offer the consumer goods with minimum 
service at price related to cost. 

The needy housewife or diabetic, who can’t pay for high-rent loca- 
tions, fancy furnishings, elaborate advertising, and air conditioning, 
can forgo these luxuries at Schwegmann’s or any merchant offering 
the same minimum service. The difference in the price is not preda- 
tory price cutting but represents a basic difference in merchandising. 
A substantial segment of the public is unable to pay or unwilling 
to pay higher prices based on the cost of distribution. For this 
segment of the public, Schwegmann’s and merchants like us, the 
discount houses, fot a useful service in the economy of our country. 

The items which traditionally have been subject to fair trade price 
fixing are appliances and drugs. Our competitors object to our price 

olicy on these products. They charge we are price cutters disrupt- 
ing the orderly pattern of retail distribution. Our pricing policy 
is uniform. The two elements of our price are simple, the cost of 
the merchandise and the charge for selling the merchandise. Our 
price markup depends on the overhead and the profit we desire to 
make. The key fact in our markup formula is the cost of the item. 

Now I would like to turn to page 6, the first paragraph, and describe 
the drug business. 

In the drug business, many wholesale and retail dealers talk about 
markups based on retail prices, which camouflages the true markup. 
For ae if an item costs 67 cents and is sold for $1, there is a 
markup of 50 percent above cost. But many retail druggists call 
this a 33-percent markup, since the markup is 33 percent of the retail 
price. 
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In our case, we mark our merchandise up to exactly the cost price 
plus our profit. Sometimes the purchase of a given quantity entitles 
us to free goods. Sometimes the manufacturer offers a special sea- 
sonal price or a special discount in quantity purchases. Sometimes a 
drug manufacturer gives its customers a gift such as a watch, which 
[ will explain later on. And of course almost every manufacturer or 
wholesaler allows a cash discount for payment within a short time, 
usually 10 to 40 days, what they call a cash discount in the drug 
business. 

In our operation we try to arrive at a true cost on each particular 
item. 

Now, on the next page we list our markups on different drugs, self- 
service goods, drugs compounded by the pharmacists, and also on 
dectrical appliances. I will just skip that page, unless you want to ask 
any questions on it. 

ae, our low-cost distribution system saves money for our cus- 
tomers. I have all of these items here which I would go into later 
on. It won’t take very long. But these items are listed right below 
that. These markups are based on cost and not on retail selling 

rice. 

In the drug business many wholesalers and retailers talk about 
markups basing it on the selling price and not on the cost price. These 
are not prices which are marked down on a few articles. These are 

icals as to all products sold in different drugstores throughout 
i country. Our prices are uniform regardless of whether the manu- 
facturer desires to fix the retail price of his product for fair trades 
or other pricing methods. We offer no coupons, no giveaways, no one- 
i-day sales, one-day-only sales, no merchandising tricks. These prices 
are simply the end result of our system of minimum service merchan- 
dising. 

On the basis of our operations, we know that minimum service 
merchandising saves the customers money when they buy their 

roducts at Schwegmann’s or stores operating like Schwegmann’s. 
We firmly believe that price competition at the retail level benefits 
the consumer through lower prices, and the consumer today is the 
boss of everybody in the country. The vitality of competition requires 
price competition at the retail level. The consumer is entitled to 
savings incident to the low-cost retail distribution method of 
Schwegmann’s. 

Now, on page 3, I would like to quote a small quotation.of the 
Honorable J. Skelly Wright, judge of the Federal District Court for 
the Eastern District of Louisiana: 

There is no suggestion in the record, nor in the pleadings, that defendants are 
wing the plaintiff's products as “loss-leaders.” The evidence is uncontradicted 
that defendants made a fair profit on all sales of plaintiff’s products below the 
fair-trade price. The evidence is also uncontradicted that the defendants sell 
the products of most, if not all, of plaintiff's competitors below the fair trade 
Price. The defendants simply are efficient retailers who pass on the fruits of that 
tficiency to the buying public in the form of lower prices. (Schwegmann V. 
Lilly, 109 F. Supp. 269, 270 (1953) ). 

_ Now, I would like to—now, you can see all of this merchandise 
in front of you, gentlemen. 

Senator Corron. Are you giving away samples? 

_ Mr. Meyer. No, sir; we have iohe paid for everything we do. That 
is why we sell merchandise cheap. 
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I think if a lot of retailers would realize you have to be paid for 
your merchandise, they could operate more efliciently. 

Now, the “F. T.” is the fair-trade price. All of the upper prices are 
fair-trade prices. 

Now, on page 3 of the smaller statement I have up there, if you turn 
to that, you can see our markup. 

Now, for instance, we have Listerine. Now, this is Listerine direct 
from the manufacturer. 

Now, also earlier in the day—this morning’s session—it was brought 
out that if you are a small retailer, you can go to the manufacturer and 
you can buy a small amount of any of these products. ‘That is pro- 
vided you are buying other products from him direct and that you 
make the weight. 

Now, we buy soap powder from Colgate-Palmolive-Peet Co. They 
make our soap powder, and it is not put on our box that they make it. 
I don’t know why they don’t do it, but they don’t do it. We buy soap 
powder, carloads of merchandise from Colgate-Palmolive-Peet a year, 

Senator Corron. You mean you put it under a trade name of your 
own ¢ 

Mr. Meyer. Yes; under “Miracle.” That name is owned by 
Schwegmann’s. 

Now, included in this carload is soap powder. If we did not buy 
this merchandise in carloads, we could not buy any soap powder by a 
gross or a few dozen pac ks. How would the manufacturer put this 
up! When we buy this merchandise, we tell the manufacturer we 

are going to buy this merchandise, and the only thing he holds us to 
is that when we are through, to give him ample time to use the boxes of 
Miracle or the boxes that Schw egmann holds under their name of 
Miracle soap powder, to use those boxes up. We have to promise him 
that. That is in carload lots, and sometimes in less-than-carload lots, 

Senator Corron. Miracle is the name you use ¢ 

Mr. Mryer. The same as “FAB” or whatever you might call it, put 
out by Colgate-Palmolive. 

Senator Corron. Iti is your own name ? 

Mr. Meyer. Yes. 

They will put on there “Schwegmann Bros., Giant Super Markets, 
New Orleans.’ 

Senator Corron. Dothey charge extra for the labeling ? 

Mr. Meyer. No; it is all figured in the cost. When we say we don’t 
figure service in the cost, it is like saying you don’t figure labor in the 
cost. Every product on this table carries the full weight of adver- 
tising, labor, cost of everything, labels, and everything else. There is 
no saying that we are going to sell you this bottle of Phillips milk of 
magnesia and not charge you the cost of advertising and freight. 
That is not true. Everything on this table has to st and on its own 
feet. The cost of everything is added in here. This Phillips milk of 
magnesia makes sure when they advertise Phillips that the cost of the 
Phillips label, name, everything else is in there. 

Senator Corron. Yes, but do you pay the same price for Miracle 
soap powder that you would pay for their own soap powers of the 
same grade ? 

Mr. Meyer. No, sir; we pay a cheaper price. 

Senator Corron. Cheaper? 
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Mr. Meyer. Yes. We have no Colgate-Palmolive advertising to 
pay on Schwegmann’s. Of course, we have to buy a carload. If you 
are buying a ci arload of Colgate-Palmolive produc ts and you want to 
include 300 cases of Schwegmann’ s Miracle powder in that car, you 
ean, but if you just wanted to buy 300 cases of Miracle, you would have 
to pay less than carload costs. 

Senator Corron. If you buy enough products to make up your car- 
load, does Miracle soap powder, which is actually Colgate’s put out 
under your name, cost you less than the same grade soap powder if 
you took it in C olgate’s name ? 

Mr. Meyer. Yes. 

Senator Corron. I don’t follow that. 

Mr. Meyer. Well, as to the Colgate name, we don’t pay for the 
advertising of Colgate soap powder. We don’t have “Colgate” written 
on our box at all. 

Senator Corron. You don’t get the benefit of their reputation. 

Mr. Meyer. That is right. 

Senator Corron. So you can sell the same powder cheaper? 

Mr. Meyer. Yes, sir. 

In other words, when you buy a box of FAB or Colgate, and you 
buy a box of Miracle, people know FAB and they know Colgate from 
television, radio, and all kinds of advertising, but they don’t know 
Schwegmann’s Miracle or whatever it might “be, any other name, so 
we have to advertise this merchandise ourselves. 

Now, here is a reel here that is fair traded at $45. This reel we sell 
for $26.73, and if this new bill pending before Congress is put into 
law, we would be forced to sell this very good reel at $45. 

Now, this reel costs us $24.30, and our » markup on this reel is 10 per- 
cent under the free-enter pr ise system. 

Now, God knows what we would have to charge, the difference be- 
tween the cost of $24.30 and $45, a man would have to pay just to go 
fishing 3 or 4 monthsa year. 

Senator Corron. I don’t want to take your time, but in reference 
to Miracle soap powder, suppose this legislation passed, how would 
that change the situation ? 

Mr. Meyer. That wouldn’t change Miracle at all, sir. 

Senator Corron. You could still buy it cheaper from Colgates than 
if it had the Colgate label ? 

Mr. Meyer. That is correct, because we own the label, and we 
wouldn’t fair trade our own label. 

Senator Corron. You can, of course, advertise that it is made by 
Colgate. Can you put an ad in your city paper that it is made by 
Cougate ? 

Mr. Mryer. No, sir; we don’t do that. If anyone asked you who 
made that, Colgate would say, “We make the item for Schwegmann.’ 

Senator Corron. You mean if they ask you, you can tell them orally, 
but you can’t advertise ? 

Mr. Meyer. It is not on the box; no, sir. 

Senator Corron. If it is not on the box you cannot advertise it in 
your newspapers or in your show windows? 

Mr. Meyer. I didn’t look into it legally. I don’t know whether we 
could or not. 
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Senator Corron. Under the present law, you don’t advertise the 
product as being made by Colgate and being the same grade as such 
and such Colgate powder, do you? 

Mr. Meyer. No, sir. 

Senator Corron. But, if without making statements as to its qual- 
ity, you simply advertised “Our Miracle soap powder was made by 
Colgate’s,” do you know whether you could do that or not? 

Mr. Meyer. Not legally, no, sir. 

Senator Corron. You wouldn’t know ? 

Mr. Meyer. No, sir, not legally. I imagine we could put in the 
paper that it was made by Colgate but I guess Colgate would be very 
unhappy to hear that, because they don’t want it known. 

Like other gimmicks they have here in the drug business, here is 
one, for instance: We buy one gross of this hair shampoo; of course, 
we have three different kinds. It costs $96 for the whole gross. They 
give you a 10 percent discount, or $9.60. Then, out of the goodness 
of their heart they give you a $25 Gruen wristwatch. I have already 
sold this one. It is supposed to be $52.50. I sold it to one of my 
employees for $25, so we already made $25 without putting the stuff 
on the shelf. 

Then, they have the nerve of wanting to charge the American people 
98 cents for that. We use this $9.60 in our price. 

Senator Corron. Who is “they,” the manufacturer ? 

Mr. Meyer. Yes; it is fair traded, but not in Louisiana. We have 
no fair trade in Louisiana. 

Senator THurmonp. What do you sell it for? 

Mr. Meyrr. Sixty-nine cents. 

Senator Tuurmonp. Do you make a profit on that? 

Mr. Meyer. Yes, 20 percent. 

Now, we have already made a $25 profit here. We have rung up in 
the cash register $25. 

Senator THurmonp. It says $52.50 on the watch. What did it cost 
you? 

Mr. Meyer. It didn’t cost us nothing. It was given to us when we 
purchased a gross of this merchandise. It was given to us. 

They just say here, “You take that.” 

Now, if you want to reorder this same thing again, they will give 
you the same thing, another watch, the same 10 percent discount and 
everything else. 

Now, I am here to represent our customers in New Orleans who buy 
this merchandise, the American people. I am most sure that the 
American people don’t realize how much profit these big companies 
have in this merchandise, and if they want to give people like us the 
savings, we believe it should be passed on to the American people who 
deserve it. We can’t eat this. We can’t use all of the shampoo 
ourselves. 

Now, here is another instance in the drug department; here is 4 
vitamin. Here is a copy of the bill. From the 1st of July to the 
end of this year, our price is $2.52, it is fair traded at $3.50. 

Senator Corron. Is this fair traded under your name? 

Mr. Meyer. No, sir. 

Senator Corton. This is the national manufactured price? 

Mr. Meyer. Yes. 
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Senator Tuurmonpb. What is national manufacturer’s price ? 

Mr. Meyer. $3.50. 

Senator THurmonp. Does the public save the difference ? 

Mr. Meyer. That is right. 

Senator Corron. How can you afford to sell it at such a discount— 
because its markup is high? 

Mr. Meyer. Let me explain. They give you a 40-percent discount 
all of the time. Out of the goodness of their heart for the next 6 
months they will give you 40 plus 25 percent discount extra, and 
then they are going to let you pay for this merchandise on Febru- 
ary 10, 1959. 

Of course, that is a quanitiy discount; that is 19 gross of mer- 
chandise. 

Now, we will pay for this merchandise 6 months from now. We 
are selling it, getting the money and using the money, and we will 
pay for it on February 10, 1959. 

Senator Corron. Of course, you have to buy it in large quantities. 

Mr. Meyer. Yes. 

Now, how would small trade help a small man? Could he buy this 
much merchandise at the price the drug companies are offering him ¢ 
He buys this 1 dozen at a time and he doesn’t get this price. 

Senator TuHurmonp. How much did you have to buy to get this 

rice ? 
r Mr. Meyer. 19 gross, 144 to the gross. 

Senator Corron. If we passed the bill you could buy this under a 
different name; couldn’t you ? 

Mr. Meyer. If you buy merchandise under a different name, it 
is not as easy as some of these gentlemen believe. You have to have 
your boxes printed, it costs money, it costs you for the plates. When 
these manufacturers put the merchandise under your name they have 
boxes on hand and you have to guarantee them so much. 

You say, “I am going to have to take so much merchandise a year.” 

Senator Corron. That was my point when I asked you about the 
soap powder. 

Mr. Meyer. It is the same thing on the soap powder. 

Senator Corron. I was trying to find out if it didn’t cost you 
something extra to buy soap powder in boxes with your name on it. 

Mr. Meyer. We buy it cheaper than Colgate-Palmolive. 

Senator Corron. Do you pay for the boxes ? 

Mr. Meyer. Yes; we have to pay for the printing of the boxes and 
everything else. 

Senator Corron. That is what I wanted to know. 

Mr. Meyer. Now, here is an instance on rubber gloves that. cost 
$9.70 for 1 dozen, and we sell these at 20 percent markup, or 97 cents, 
and the manufacturer says “You should sell these gloves to the con- 
suming public for $1.49.” That is not fair to the consuming public. 

Senator THurmMonp. What did they cost you? 

Mr. Meyer. $9.70 a dozen. 

Senator THurmonpD. How much did that cost you for each? 

Mr. Meyer. We sell it at 20 percent markup. You buy those 1 dozen 
at a time, or 2 dozen, or 3 dozen. 

Senator TuHurmonp. They cost you 87 cents? 
Mr. Meyer. Yes, less 1 percent discount we don’t use. 
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Fair trade price says we should sell these to the American people 
for $1.49, because if this law is passed we can just scratch out our 
97 cents and say to the public, “This is what these gloves cost you.” 

That is not fair to the consuming public or the people who have to 
make the dollar stretch. 

Maybe people who have other services should get $1.49 for those 
gloves. I am not saying they shouldn’t charge $1.49, but the efficient 
operator who wants to pass on the fruits of these savings to the 
public, he should not be saddled with a law that is going to say that 
you have to sell at this price or any one of these prices to the public, 

It isn’t fair to say we have to sell this $24 reel to him for $45, 

Now, all of this merchandise here, I have my cost on here, and you 
have to buy this direct. You have to buy all of this merchandise and 
you have to buy this according to the weight. I think you have to 

uy a thousand pounds to get it at this price. It is according to 
weight. 

This box of powder cost 361% cents, that is 2 percent cash discount, 
running from 10 to 40 days, and we mark this powder up 20 percent 
and sell it for 44 cents, and we are not including the 2 percent cash dis- 
count. 

Senator THurmMonp. How much does this box of baby powder cost 
you? 

Mr. Meyer. 361 cents less 2 percent. 

Senator Tuurmonp. And at what price do you sell it ? 

Mr. Meyer. 44 cents. 

Senator THurmMonb. What is the fair trade price? 

Mr. Meyer. 59 cents. 

Senator Tiurmonp. If the fair trade law goes into effect, you will 
make the public pay 59 cents instead of 44 cents; is that correct? 

Mr. Mrrer. Yes. 

Senator THurMonp. 15 cents difference on 1 box of powder. 

Mr. Meyer. Yes. 

Now, here is some hair spray a lot of ladies use today. This does 
not include the 10 percent Federal tax. 

Senator Tuurmonp. I don’t want to rush you, but we have a quorum 
call here. How much longer will it take ? 

Mr. Meyer. About 5 minutes. 

Here is the hair spray. It would be $1.49 as against $1.24 if the law 
is passed. 

Senator Tuurmonp. You would sell it for $1.95 if the law is passed. 
That is more than you are now getting for one box of hair spray. 

Mr. Meyer. Yes, sir. 

Senator THurmonp. Go ahead. 

Mr. Meyer. Here is a large item, Phillips’ milk of magnesia. We 
sell it for 61 cents. We don’t include the 2 percent discount we make 
that, we mark it up 15 percent excluding the 2 percent discount. 

If this fair trade law is passed, we are going to saddle the American 
people with a lot of prices unnecessary. 

Now, as far as the economy of the country at a time like this, of 
course when the fair trade laws were passed in the early 1920's or 
mid 1930’s, of course the people had very little money then, and it 
shouldn’t have been passed then, but right now the way the cost of 
living has gone up, and if we pass this fair trade law, it is going to 





FAIR TRADE 185 


make all of these prices—in fact, I had a difference of what. these items 
would cost—if we bought those items on the table, excluding the reel, 
at Schwegmann’s price they would cost $7.96. 

Under the new fair trade law, if C ongress passes this law, it would 
be a difference of $3.44, or $11.40 against $7.96, or $3.44 higher for 
these items listed on here. 

That is only a few items. There are lots of items that come under 
fair trade; dog food comes under fair trade. These are just a few 
items under fair trade. There is a tremendous number of items under 
fair trade. 

Now, we hear a lot of people say that fair trade is going to be good 
for the small-business man and it is going to be good for everybody, 
but fair trade is not the answer to the price cutter or the predatory 
people who keep on cutting prices, because if you go into any place 
and pass a fair trade law, what are they going todo# They will give 
you something; in other words, they might give you 10 or 12 cents 
worth of candy, or a pack of razor blades, or something like that. 

That isn’t going to stop the people who are price cutters, who have 
price cutting in their blood. That is no solution for price cutters. 

We have to adopt some other law and put it, as Mr. Fort said yes- 
terday, put an agency on, like the FBI. If they are violating this 
law, to put someone else out of business, that is unfair and. they 
should be treated accordingly. 

But to have the American people pay the difference in these prices 
that I have here, and say that we have to have fair trade to keep the 
man who is not efficient in his operations in business, that is not going 
to keep him in business very long. 

Mr. Grinstery. Let me ask you this: what is the difference in your 
profit per gross on your Miracle washing power and on the Colgate 
powder ¢ 

Mr. Meyer. Our Miracle powder costs us 43 cents delivered; I 
don’t know what it would be under fair trade. 

Mr. JEHLE. 43 cents delivered ? 

Mr. Meyer. Yes, delivered in New Orleans. Our retail price is 54 
cents. Fab would retail at 69 cents to 79 cents. 

Mr. Jentr. How do sales of Miracle compare with sales of Col- 
gate ? 

Mr. Meyer. We advertise it and it is doing well. The American 
people see it and take it home once and try it. If it is good, we get 
repeats. But it has to be good. 

Mr. Jeni~e. Do your Miracle sales equal Colgate sales, is it 50-50? 

Mr. Meyer. I think our Miracle sales would be a little ahead of 
Colgate’s. In fact, we are doing very well against Tide. Tide is an 
item that is advertised constantly on television, radio, newspapers, 
and everything else. 

Mr. Janie. But you are able to do as well with your private brand 
Miracle, in fact a little better than you are with (¢ ‘olgate, are you not? 

Mr. Meyer. Yes. 

We also have whisky under our label, but you can’t buy just one 

ase of whisky under your label. You have to get a run at the 
distillery, and ‘a truckload is 650 cases, and you might have 680 cases, 
because you have to give the distillery a run. They don’t Just run 
a batch of whisky for Se hwegmann or anybody else and say, “We will 
sell you 10 or 12 cases.” That is not the w ay it works. 
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Mr. Grinstein. Could you provide us with the figures as to the 
difference in your gross on Miracle and the gross on the Colgate 
counterpart é 

Mr. Meyrr. Yes. 

Mr. Grinstern. One other question. 

If this bill were to be passed, what would it do to Schwegmann 
Bros. ? 

Mr. Meyer. I don’t think it would hurt Schwegmann Bros. in gen- 
eral. It would hurt the American consumer. 

Mr. Grinstern. Your type of operation would continue. 

Mr. Meyer. Yes; we would be taking unjust money out of the 
public’s money and putting it into our own pockets, but we don’t want 
that type of operation. 

We state we are efficient operators, and if we are efficient operators 
and we have been in business just 13 years and made a profit every 
year under our system of operating, and we state that we don’t want 
the customers to pay 89 cents for a bottle of Listerine, we want them 
to pay 67 cents, so why should we be forced to grab the difference 
between 67 cents and 89 cents from the pockets of the public, con- 
sumers who need the money to buy other products for their children. 

If these people want to go to higher priced stores, that is their 
privilege, but we say we should be allowed to decide what prices we 
put on if our operation is efficient, bearmg in mind what profit we 
want to make. 

I think as the Senator says, if we pass this very unfair trade law, 
we should have just like the Senator says, we should have the Senators 
all elected and let the people decide and not the lawyers respresenting 
the big drug interests coming before the Congress saying “Look, we 
want this higher price,” in flowery words. 

Let the people decide. If they want to charge this higher price, 
let them decide and say, “Look, we have a fair- trade law | going into 
effect and it is going to raise "the cost of merchandise,” whatever 
percent it might raise it. 

We can arrive at some percent, 3 or 4 or 5 percent. “Are you in 
favor of raising the price of the merchandise you buy 4 or 5 percent?” 

Let the shal decide that. 

Mr. JEHLE. One question, Mr. Meyer. 

In your prepared statement you have a listing of certain categories 
of products handled or sold in your store. There are dr ug pr oducts 
and miscellaneous items on that list. Drug products are in several 
categories. I notice that in no instance do you have more than— 

Mr. Meyer. Thirty-five-percent markup. 

Mr. JeHte. In other words, there is no item in your store on which 
you receive more than 35-percent markup / 

Mr. Meyer. No, sir. 

Sometimes we get extra discounts that we don’t use. That is the 
highest markup that we take on those items, other than where these 
have 2 percent or sometimes you get free goods we don’t use, but 
that is our actual markup on the cost of the merchandise. We con- 
sider the cost of the marchandise. 

Now, also, if you read there, sir, we tell you what our cost is in our 
drugstore. We have two drugstores. And also what the cost is—I 
think I wrote the cost of our operation. One of the Senators asked 
for it, I think Senator Humphrey 
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Mr. JEHLE. Do you have the same markup on your private brand 
commodities that you have on national brands? 

Mr. Meyer. On our private brands we have a little better markup. 
On Whisky, we have a straight 6-percent markup. Our whisky bears 
no higher price than any other nationally advertised whisky. 

Mr. Grinstern. You make more money, then, on your private 
products, do you not ? 

Mr. Meyer. Just on soap powders. On cream, we have a price the 
same as any nationally advertised cream, such as Silver Cow or Pet, 
the same markup. 

Mr. Grinstein. The only item with increased markup would be 
soap powder, otherwise you have the same markup on your private 
products as on those nationally advertised ¢ 

Mr. Mryer. The reason why we have to do this on soap powder is 
we have to advertise this new product to get it started. This prod- 
uct has to bear the cost of advertising. Just like this Helene Curtis 
in this package is the cost of television, radio, newspaper, everything 
else. 

You can’t say they didn’t put it in there, it is in there, the label, 
the freight, the time, whatever might be involved is in that package, in 
the cost ; whether it is labor, time, or anything else. 

Mr. GrinsteIn. There are no more questions. 

Mr. Jeanie. Thank you, very much. 

Mr. Meyer. The reason we mention Lipton, Del Monte, Libby’s, and 
90 forth, I think that Senator Bible said he was in the grocery busi- 
ness with his daddy for years. I know he remembers those products 
and they are in great demand by the public, because they are very good 
preducts and priced within reason. 

But if they fair traded these products, which they will never do, 
they will find out that they will have a drop in sales, because they will 
have it out of proportion of what people are so used to paying for 
them. 

Now, when you have a raise in the cost of labor or the cost: of ma- 
terial, it will probably go up a half a cent a can or a quarter-cent a 
tan, and there wouldn’t be much reflection but when it goes to fair 
trade, there will be a vast difference in the price of these items and 
these manufacturers will never resort to that, because they have never 
done it. 

That is about all. 

Mr. Grinstein. Thank you very much, Mr. Meyer, for a good 
statement. 

Mr. Stephen Masters. 

Mr. James MitiEr. Mr. Grinstein, Mr. Masters had to go back to 
New York. He unfortunately had to testify this morning and had 
some appointments he could not make. I would like to read a state- 
ment of Mr. Masters if I may be permitted. 

Iam James Miller, his local counsel here, and would like to read 
that statement on his behalf into the record. He asked me to express 
his regrets to the committee at not being able to testify today as he 
had wished to do. 

My brother, Bill Miller, is with me, and I would like very much to 
read his statement. 

Mr. Grinstein. Fine, Mr. Miller. 
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Mr. Murr. Much of this, you will notice, is in the first person. | 
will read it just as he would have given it, if the committee will permit, 

Mr. Grinstein. All right. 

I wonder if I might suggest in the interest of time that you read 
the first and last part and we will incorporate the rest of the state. 
ment in the record as if read. 

Mr. Mitter. I will do that. There are some exhibits, however, I 
wanted to show to the committee which are covered in the middle part 
of the statement. 

Mr. GrinsterN. Why don’t you be as selective as you want in the 
interests of time ? 

Mr. Mitirr. Very well. 


STATEMENT OF STEPHEN MASTERS, PRESIDENT, MASTERS, INC., 
NEW YORK CITY 


Mr. James Minter (reading statement for Mr. Masters). Mr. 
Chairman and gentlemen of this Senate committee, my name is 
Stephen Masters. I am president of Masters, Inc., and its various 
affiliate and subsidiary corporations. 

As you gentlemen know, if I may digress for a minute, Mr. Masters 
did appear before the Senate Select Committee on Small Business, 
which held hearings in this very room, and at that time he described 
the operations of his business and related some of his practical objec- 
tions to the fair-trade bill and fair trade in general, which you now 
have under consideration. 

I know that were he here, he would welcome this opportunity to 
again extend some of his views in opposition to not only this par- 
ticular bill but to the principles of fair trade in general. 

Masters is one of the largest, best-known discount department stores 
stores in the United States. It has championed the cause of the pur- 
chasing public in opposition to so-called fair trade bills and mis- 
named fair-trade practices for well over 20 years. 

The name of Masters appears in some of the leading cases which 
have made case law on interpretations of various fair-tr ade laws. 

As a result of the decisions by the Federal courts in the case of 
General Electric v. Masters Mail Order Company of Washington, 
Masters is widely credited with having given “fair-trade” laws their 
death blow. As a result of these decisions, we have been credited with 
causing a Electric, Sunbeam, and other leading proponents 
of fair trade to abandon their so-called fair-trade policies. 

Now, am not so naive as to believe that this was their sole reason. 
I rather believe that fair trade was abandoned because of declining 
sales, overstocked warehouses, clogged channels of distribution, and 
unhappy distributors. 

I have been asked to make a statement to this committee on the 
fair-trade bill, S. 3850. I am happy to have the privilege to do so. 
This statement will present the Masters’ viewpoint based on the hard 
practical considerations of the totally indefensible, harsh, and in- 
equitable economic results of so-called fair-trade acts upon the Ameri- 

‘an consuming public and the small retail business in general. 

By way of preface to any discussion of the effect of fair-trade legis- 
lation on distribution, I think it is pertinent to give you here and 
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now the abbreviated history of a small business, one which began in 
1937 in a tiny upstairs office in mid-Manhattan. I refer, of course, to 
Masters’ own humble beginnings. 

In the course of slightly more than 20 years, we have grown from 
that small operation to one which operates at the rate of some $50 
million annually. 

Catering to the great desire of the American public to buy the most 
for the lea: ast amount of money and at the greatest possible savings, 
Masters has been rewarded by a grateful consuming public which 
brought about this growth pattern. 

This Masters story is not unique. Throughout the country, hun- 
dreds of retail businesses have experienced similar growth in dollar 
volume, customer acceptance, and chainstore development. 

In addition, thousands of new business people who have entered 
into the retailing scene following the Masters’ pattern of bringing 
more to the public for less are succ cessfully conducting their businesses 
throughout the Nation. 

Gentlemen, there is a revolution in ret tailing spreading like wildfire 
inthis country. It will not, and cannot, be stopped by so-called fair- 
trade laws, fair-trade lobbyists, and legislators whose eyes are being 
blinded to what is happening in the open market place. 

There are, perhaps, many who say that the Masters’ growth pattern 
is an independent phenomenon of its own, that the opportunities 
which Masters encountered years ago no longer exist today, and that 
Masters’ enormous present-day ret tail operation cannot be duplicated 
by other present-day small retailers. 

In 1955, to test our thinking, we deliberately selected an area which 
was foreign to the Masters operation. In a small community, typical 
of thousands of cities in this countr y, we opened a retail store having 
only 3,000 feet of selling space and employing a manager and 3 
clerks. 

The Masters parent organization kept its hands off the operation 
completely. The store did its own buying, its own advertising, its 
own merchandising. The manager was merely instructed to follow 
the general M: asters policy that every item in the store must be sold 
at a discount and to offer to the public every article of merchandise 
at the lowest possible price. 

The store I refer to is Masters of York, Pa. In its first full year 
of operation, it did a gross volume of more than $800,000. It is 
presently going at the annual rate of $1,500,000. 

This store has already expanded once. Its operating overhead costs 
are only slightly more than 10 percent, which includes all overhead 
expenses. Mind you, this success of Masters of York was accom- 
plished in spite of the refusal of many first-line manufacturers and 
distributors to trade or deal directly with the store. Secondary dis- 
tributors were, in many instances, the sole suppliers of merchandise. 

The true discount house, w hether lar ge or small in size, moves great 
amounts of merchandise on a smaller, more realistic markup at com- 
petitive prices. There is no room in ‘this discount type of operation 
for “superfluous brass hats,” swivel-chair vice presidents, unnecessary 
merchandising men, and other “payroll padders,” to which so many 
department stores are addicted. 
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Gentlemen, there is no secret formula which contributed to the 
success of Masters. Service, efficiency, and offering the public the 
most for the dollar are responsible for the success of our businegg 
and every other going American enterprise. 

If there be a magic formula at all, it can be summed up in just 
two words: Hard work. 

One of my main objections to so-called fair-trade bills is the fact 
that they provide an umbrella for the lazy and inefficient retailer, 
Protected by the blanket of a universal fair-trade price, the inefficient 
and lazy retailer has no incentive to “sell” in the true sense of the 
word. 

It was this incentive which created every large department store 
in this country; indeed, it was this incentive which created our free- 
enterprise system. 

The fair-trade blanket leaves the small retailer unaware of the 
economic forces at play in the market place. The history of our 
great food chains, supermarkets, 5-and-10-cent stores, mail-order 
chains, is the history of small companies with revolutionary price 
policies for their times. Masters has merely carried this history of 
the low-price technique one step further. 

It is, I think, pertinent at this point to give a definition of what 
I consider a discount department store to be: It is not a store where 
loss leaders are used to entice the public to buy other merchandise 
at high prices. 

It is not a store where some products are sold at discount and 
others at list price. 

It is not a store where switch tactics and substitution are employed 
in selling. 

A true discount store is one where every product is sold at dis 
count. This does not mean that merchandise is arbitrarily marked 
down from list or fair-traded price, but rather that all merchandise is 
marked up a fixed percentage above its actual cost. 

Masters does not believe in loss leaders or loss-leader techniques. 
Much of the confusion in arguments against discounting operations is 
the result of a mistaken belief that discount selling is a form of the 
loss-leader technique. The loss leader is the product not of the discount 
stores but rather of some giant high-margin department stores who 
are presently complaining most bitterly about the Masters competition. 

The discount house has been variously denounced as “illegitimate,” 
“unorthodox,” and “unreliable.” Let me tell you what Masters 
standard store policies are: 

1. Masters sells only factory-fresh, first-quality, top-brand mer- 
chandise; 

2. Masters allows a refund on all merchandise at any time up to 30 
days after date of purchase; 

3. Masters furnishes its own guaranty on all appliances, in addition 
to the manufacturer’s regular one; 

4. Masters maintains on its own premises a large, dependable serv- 
ice repair department ; 

5. Masters offers home delivery but we don’t penalize the cash-and- 
carry customer by asking him to pay a hidden cost for someone else’ 
home delivery ; 

6. Masters provides a time-payment plan for its customers, als0 
without penalizing the customer who does not participate in the plan. 
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One reason that Masters can sell products at prices that seem un- 
reasonably low as compared to the department store is that Masters’ 
overhead expenses average 11.9 percent as compared to the 
average department store gross operating expenses of 34 ercent. | So 
what is very profitable to us can be just the opposite for the inefficient 
high-margin retailer. 
xamined in the light of Masters—and every other reputable dis- 
count house—it becomes easy to see that most of the charges leveled 
by the so-called fair-trade advocates are mosningless. 3 

What store do you know of that offers more? —_— fairly with 
the consumer is still the best means of building up a solid, long-range 
manufacturing or retailing business. 

All this leads me inevitably to a discussion of my reasons for 
opposing fair-trade laws of any type. Trying to stop the consumer 
from purchasing at the lowest price is like telling the waves to stop 
rolling in. 

The late and little-lamented Prohibition Act was unworkable and 
unenforceable because it countered the wishes of the great American 
consuming public. You cannot legislate prices. Prices are made 
by older economic laws than any State or Federal legislature can 
determine. Supply and demand, overproductivity, general business 
conditions, all work together to determine the economic price of 
an article. 

Before coming here today, I was asked to look at S. 3850, a pro- 

d fair-trade bill designed to purportedly equalize rights in the 
istribution of identified products. 

Gentlemen, I am not a lawyer nor have I had any legal training. 
But it seems to me that the bill presently pending before the committee 
suffers from the same disabilities as every other fair trade law I have 
ever seen. 

This law delegates to the manufacturer or distributor the right to 
make illegal today what may have been legal yesterday and vice 
versa, to remove from fair trade on any particular day what has 
ben previously fair traded up to that day. The enforcement is left 
to the individual whim and will of the fair trade manufacturer or 
distributor. 

Secondly, it is claimed that resale price maintenance, or fair trade 
as it is commonly known, “stabilizes” prices, and I use the word 
“stabilize” in quotes. 

In over 25 years of fair trade history in this country, I have yet to 
se prices “stabilized” so the price of any article of merchandise which 
fair traded has been brought down or reduced. 

On the contrary, and the practice is universal, fair-trade laws have 
been used to increase the retail prices of the various articles of 
merchandise. 

Proponents of fair trade, while proposing the necessity of a fair- 
ttade law for certain products, at the same time have no hesitancy in 
eeturing and distributing other products free from fair-trade 
control. 

So we have had some of our giant manufacturers “fair trading” 
mall appliances like radios, toasters, electric blankets, and the like, 
vhile at the same time selling such white goods appliances as refrig- 
ators, freezers, and so forth without any fair-trade pricing. 
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Now, if the harmful effects of a non-fair-trade policy have any 
application to small appliances, the same harmful effects should be 
apparent in these larger items. 

We hear, however, no argument made by any manufacturer that 
TV sets, refrigerators, dryers, washing machines and the like should 
be fair traded. 

Is a Federal law to be made a matter of option for any manufacturer 
or distributor who claims he has a fair trade policy? Is it to be left 
to the manufacturer or distributor to determine whether he shal] 
enforce his fair-trade policy against Masters but leave Jones & 
Company, the store on the next block, alone? 

Neither this committee nor Congress, with all due respect to each 
of them, can legislate laws not acceptable to the general consuming 
public. 

I would like to introduce these exhibits, and I know Mr. Masters 
would have given you more graphic examples of what he has asked 
me to show you today. 

Some of these exhibits are as follows: I have here two bottles of 
buffered aspirin, which are the same formula and the exact same 
quantity. The formula is indicated on the label of these bottles, 
This one, as you probably know, is the Bufferin which is fair traded 
now in your local drug store at $1.23 for 100 tablets. 

This is Masters’ own buffered aspirin, which he sells at 19 cents, 
and makes a profit on. 

Mr. GrinsTEIN. Is this made by the same company ? 

Mr. Murr. No, it is not made by the same company. 

Mr. Masters obtains his drugs from a Baltimore concern which 
manufactures drugs under his name. 

Now, I have also a 1-pound tin of white petroleum jelly, fair traded 
here at 89 cents, and I have Masters pure white petroleum jelly, which 
he sells for 48 cents. 

Again, you have an identical product and one sold under Masters 
name at a lesser price. 

Then I have the empirin tablets which are also sold by Masters and 
sold as a fair-traded commodity. The fair-traded empirin, which I 
am sure you are all familiar with, sells for $1.35 for 100 tablets, and 
Masters sells his 100 tablets with exactly the same formula for 2% 
cents. There is a difference there of more than $1 on a $1.35 item. 

The next exhibit which I would like to show you are aspirin tablets, 
which are sold by Masters, again exactly the same formula. I have 
the Bayer aspirin tablet fair-traded at 67 cents, and Masters own 
aspirin, exactly the same formula at 12 cents. 

I also have with me some vitamin tablets, and I have the Lilly fair- 
traded Vitamin A, in 25,000-unit capsules, which my notes say 3 
fair-traded at $4.09, although it is marked $4.55 on the bottle. I dont 
know where the discrepancy comes in, but it is certainly over #48 
bottle. And here is Masters identical vitamins which he sells for % 
cents. 

I then have one vitamin which was introduced before at. the last 
hearings, I believe Mr. Jehle was here, which is a Squibb vitamin a 
$9.45, and Masters identical formula which retails and sells in his 

store under his name at $2.29. As you can see, there is more than §/ 
difference in that 100-capsule bottle. 
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Now, we would be willing, of course, to answer any questions. I 
don’t know what access this committee will have to the mpc held 
before the Small Business Committee, but I know at that time he out- 
lined and gave to this committee, or the Senate Select, Small Business 
Committee, his definition of a discount house, his policies upon which 
he does business and many other things which I feel are pertinent. 

He also answered many of the questions raised or discussed with Mr. 
Waller this morning, and I believe that this committee will find the 
answer to many of those things, or at least the other side to them in 
the prepared statement which I understand is being incorporated. 

I do have two other items which I would like to put into evidence. 
One is a sheet, and in addition to Masters statement which he brought 
with him from New York and shows the net operating profit of 12 
large drug companies, and it will show, I believe, if you examine this, 
that they make an average of some 30 percent as a net operating 
profit on the drugs which they sell. 

These profits shown on this list range all of the way from 18 per- 
cent to some 46 percent, and I would like to ask that that be included 
and made a part of the record. Then, I have here an article, a full- 
page article from the New York Times of Monday, June 16, 1958, 
which is an advertisement by a large department store in New York 
City. 

ee that the name appears clearly on the ad, in which they 
advertise many of their own drugs and hair sprays and items, and 


they advertise it in this way. They will say that Macy’s own hair 
spray with lanolin, for example, sells for 99 cents, and they they show 


a comparable national brand sells at Macy’s for $2.15, and each 
Macy’s drug and cosmetic shown in this article will show you a com- 
parable national brand selling at a much greater price, so that they 
are playing one against the other, the point being of course, that this 
fair-trade law may very well do the damage to the fair-trade articles 
and the branded articles which these people hope that it will not do. 

We would like to ask that that be made a part of the record inas- 
much as it clearly points out the way they are playing the own pri- 
vate branded drug against the national fair-traded article. 

Mr. GrinstErn. It is very difficult to make this a part of the 
record, but we will make it available for all of the committee members. 

Mr. Miter. It can be perhaps incorporated by reference or some- 
thing of that nature, and that would be satisfactory. 

Mr. Grinstern. All right. 

(The article from the New York Times of Monday, June 16, 1958, 


being an advertisement by a large department store in New York City, 
lsincorporated in the record by reference. 
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(The statement of net operating profit of 12 large drug companies js 
as follows:) 


Addition to Stephen Masters’ statement before U. 8S. Senate Committee on 
Interstate and Foreign Commerce, July 22, 1958 











| 

1957 

net as 

Manufacturer 1957 net sales | 1957 profit pers 
| centage 

of sales 
NE ii wsiivincicnciinintiilpeditdiganly stndiie eines tm $111, 300, 000 $24, 600, 000 2 
ode aa Ranuncapedeuteremanannans aimnamebereean 199, 800, 000 66, 200, 000 3 
EE NN OF HDi 55 nen ob enséseb donnbddbenmnesasedadess 51, 600, 000 9, 600, 000 18 
I in ioe cen cena neath neinsiamanmen died 186, 900, 000 45, 900, 000 4 
LED Win caadeyaswadsgecetecbiccsnedsdedbsdhbiuckiouin 162, 300, 000 54, 600, 000 ue 
Pfizer, Inc..-.-- Dinpae tte nndppelpachndhtangye chen ddeeiyeods | 207, 200, 000 42, 900, 000 » 
I ore oo Le ee tesa ebaga hap eeedld 80, 700, 000 30, 900, 000 38 
RE Naik bnnhinockn cass bandeeeedusnwacumieseswesgdiuet 30, 600, 000 14, 200, 000 6 
i cn niicwinnocanmevennteeudintimatietonint 115, 500, 000 44, 100, 000 8 
ED ln ecsindiinaigt inte tbeaneincdnetitinadebhanwbee 12, 600, 000 3, 400, 000 2 





Mr. Miter. I would be willing to answer any questions that you 
may have. I don’t profess to be an expert on the retail operation of 
that store. 

Mr. Jentz. To return to your exhibit, Mr. Miller, I see for each 
nationally advertised product you have one so-called private brand. 

Mr. Miter. Sold under Masters’ name. 

Mr. Jeute. What is the purpose of this exhibit, Mr. Miller? 

Mr. Mutter. The purpose of that exhibit is to show that Masters 
can bring to the consuming public a much greater value than if we 
were compelled only to sell the fair-traded product. 

Mr. Jentz. With or without fair-trade legislation, Mr. Masters 
could still sell his own private brand at whatever price he chose; isn’t 
that correct ? 

Mr. Mitter. That is true, but of course he would like to bring to the 
consuming public the Bufferin or fair-traded brand at a much lower 
cost. They are the identical formula and he feels certain he could 
do that if not restricted by a Federal fair-trade law, so that the public 
would have a right not only to buy Masters buffered aspirin but would 
have a right to buy Bufferin in the blue box at the least possible cost 
which Masters could bring it to him. 

Mr. Jente. Without fair-trade legislation, would Mr. Masters be 
able to bring Bufferin to the consumer at prices as low as he is able 
to sell his own buffered aspirin ? 

Mr. Miter. I would be inclined to say “No” to that, although I 
don’t know the answer. 

Of course, Bufferin has done an awful lot of advertising on tele 
vision, and I know they have got costs figured into that Bufferin 
product that would not be figured into Masters’ private bufferin. 

Now, I couldn’t tell you what he could bring it to them before, but 
he feels that it would be substantially less than the fair-traded pric 
of $1.23, and he would like the right to bring it to them at just as low 
a price as he possibly can. 

Mr. Grinstern. Thank you very much, Mr. Miller, for speaking on 
behalf of Masters. 
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(The full prepared statement of Mr. Masters is as follows:) 


STATEMENT BY STEPHEN MASTERS, PRESIDENT, MASTERS, INC. 


Mr. Chairman and gentlemen of this Senate committee, my name is Stephen 
Masters. I am president of Masters, Inc., and its various affiliate and subsidiary 
corporations. 

I recently had the pleasure of testifying on discount-house operations before 
the Senate Select Committee on Small Business. At that time, I described the 
operations of my business and related my practical objections to fair trade. I 
welcome this opportunity to extend my views on what has been so falsely labeled 
as “Fair Trade.” 

Masters is one of the largest, best known discount department stores in the 
United States. It has championed the cause of the purchasing public in opposi- 
tion to so-called fair-trade bills and misnamed fair-trade practices for well over 
% years. The name of Masters appears in some of the leading cases which 
have made case law on interpretations of various fair-trade laws. Asa result of 
the decisions by the Federal courts in the case of General Electric v. Masters 
Mail Order Company of Washington, Masters is widely credited with having 
given fair-trade laws their death blow. As a result of these decisions, we have 
been credited with causing General Blectric, Sunbeam, and other leading propo- 
nents of fair trade to abandon their so-called fair-trade policies. Now I am not 
so naive as to believe that this was their sole reason. I rather believe that fair 
trade was abandoned because of declining sales, overstocked warehouses, clogged 
channels of distribution, and unhappy distributors. 

I have been asked to make a statement to this committee on the fair-trade 
bill, S. 3850. I’m happy to have the privilege to do so. This statement will 
present the Masters viewpoint, based on the hard, practical considerations of the 
totally indefensible, harsh, and inequitable economic results of so-called fair- 
trade acts upon the American consuming public and the small retail business in 
general. 

By way of preface to any discussion of the effect of fair-trade legislation on 
distribution, I think it is pertinent to give you here and now the abbreviated 
history of a small business, one which began in 1937 in a tiny upstairs office in 
mid-Manhattan. I refer, of course, to Masters’ own humble beginnings. In the 
eourse of slightly more than 20 years, we have grown from that small operation 
to one which operates at the rate of some $50 million annually. 

Catering to the great desire of the American public to buy the most for the 
least amount of money and at the greatest possible savings, Masters has been 
rewarded by a grateful consuming public which brought about this growth 
pattern. This Masters story is not unique. Throughout the country, hundreds 
of retail businesses have experienced similar growth in dollar volume, customer 
acceptance, and chainstore development. In addition, thousands of new busi- 
Ness people who have entered into the retailing scene following the Masters’ 
pattern of bringing more to the public for less are successfully conducting their 
businesses throughout the Nation. 

Gentlemen, there is a revolution in retailing spreading like wildfire in this 
country. It will not and cannot be stopped by so-called fair-trade laws, fair- 
trade lobbyists, and legislators whose eyes are being blinded to what is happen- 
ing in the open market place. 

There are, perhaps, many who say that the Masters growth pattern is an 
independent phenomenon of its own; that the opportunities which Masters 
@ecountered years ago no longer exist today; and that Masters’ enormous 
ety retail operation cannot be duplicated by other present-day small 
Tetailers. 

In 1955, to test our thinking, we deliberately selected an area which was foreign 
to the Masters operation. In a small community typical of thousands of cities 
in this country, we opened a retail store having only 3,000 feet of selling space 
aid employing a manager and 3 clerks. The Masters parent organization kept its 
hands off the operation completely. The store did its own buying, its own 
advertising, its own merchandising. The manager was merely instructed to 
follow the general Masters policy that every item in the store must be sold at a 
discount, and to offer to the public every article of merchandise at the lowest 
possible price. The store I refer to is Masters of York, Pa. In its first full 
year of operation, it did a gross volume of more than $800,000. It is presently 

at the annual rate of 1,500,000. This store has already expanded once. 
Its operating overhead costs are only slightly more than 10 percent, which 
includes all overhead expenses. 
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Mind you, this success of Masters of York was accomplished in spite of the 
refusal of many first-line manufacturers and distributors to trade or dea] 
directly with the store. Secondary distributors were, in many instances, the sole 
suppliers of merchandise. 

The true discount house, whether large or small in size, moves great amounts 
of merchandise on a smaller, more realistic markup at competitive prices, 
There is no room in this discount type of operation for “superfluous brass hats,” 
swivel-chair vice presidents, unnecessary merchandising men, and other “payroll 
padders,” to which so many department stores are addicted. 

Gentlemen, there is no secret formula which contributed to the success of 
Masters. Service, efficiency, and offering the public the most for the dollar 
are responsible for the success of our business and every other going American 
enterprise. If there be a magic formula at all, it can be summed up in just 
two words: Hard work. One of my main objections to so-called fair-trade bills 
is the fact that they provide an umbrella for the lazy and inefficient retailer, 
Protected by the blanket of a universal fair-trade price, the inefficient and lazy 
retailer has no incentive to sell in the true sense of the word. It was this 
incentive which created every large department store in this country—indeed, 
it was this incentive which created our free-enterprise system. 

The fair-trade blanket leaves the small retailer unaware of the economie 
forces at play in the market place. The history of our great food chains, super- 
markets, 5-and-10-cent stores, mail-order chains is the history of small com- 
panies with revolutionary price policies for their times. Masters has merely 
carried this history of the low-price technique one step further. 

It is, I think, pertinent at this point to give a definition of what I consider a 
discount department store to be: It is not a store where loss leaders are used to 
entice the public to buy other merchandise at high prices. It is not a store 
where some products are sold at discount and others at list price. It is nota 
store where switch tactics and substitution are employed in selling. A true dis- 
count store is one where every product is sold at discount. This does not mean 
that merchandise is arbitrarily marked down from list or fair-traded price, 
but, rather, that all merchandise is marked up a fixed percentage above its 
actual cost. Masters does not believe in loss leaders or loss-leader techniques. 
Much of the confusion in arguments against discounting operations is the result 
of a mistaken belief that discount selling is a form of the loss-leader technique. 
The loss leader is the product not of the discount stores but, rather, of some 
giant high-margin department stores who are presently complaining most bitterly 
about the Masters competition. 

The discount house has been variously denounced as illegitimate, unorthodox, 
and unreliable. Let me tell you what Masters standard store policies are: 

(1) Masters sells only factory-fresh, first-quality, top-brand merchandise. 

(2) Masters allows a refund on all merchandise at any time up to 30 days 
after date of purchase. 

(3) Masters furnishes its own guaranty on all appliances—in addition to the 
manufacturer’s regular one. 

(4) Masters maintains on its own premises a large, dependable service repair 
department. 

(5) Masters offers home delivery, but we don’t penalize the cash-and-carry 
customer by asking him to pay a hidden cost for someone else’s home delivery. 

(6) Masters provides a time-payment plan for its customers, also without 
penalizing the customer who does not participate in the plan. 

One reason that Masters can sell products at prices that seem unreasonably 
low as compared to the department store is that Masters’ gross overhead ex- 
penses average 11.9 percent as compared to the average department-store gross 
operating expenses of 34 percent; so, what is very profitable to us can be just 
the opposite for the inefficient high-margin retailer. 

Examined in the light of Masters, and every other reputable discount house, 
it becomes easy to see that most of the charges leveled by the so-called fair- 
trade advocates are meaningless. What store do you know of that offers more? 
Dealing fairly with the consumer is still the best means of building up a solid, 
long-range manufacturing or retailing business. 

All this leads me inevitably to a discussion of my reasons for opposing fair 
trade laws of any type. Trying to stop the consumer from purchasing at the 
lowest price is like telling the waves to stop rolling in. The late and little 
lamented Prohibition Act was unworkable and unenforcible because it coul- 
tered the wishes of the great American consuming public. You cannot legislate 
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prices. Prices are made by older economic laws than any State or Federal 
legislature can determine. Supply and demand, overproductivity, general busi- 
ness conditions, all work together to determine the economic price of an article. 

Before coming here today, I was asked to look at S. 3850, a proposed fair- 
trade bill designed to purportedly equalize rights in the distribution of identified 
products. Gentlemen, I am not a lawyer nor have I had any legal training. 
But it seems to me that the bill presently pending before the committee suffers 
from the same disabilities as every other fair-trade law I have ever seen. This 
law delegates to the manufacturer or distributor the right to make illegal today 
what may have been legal yesterday and vice versa, to remove from fair trade 
on any particular day what has been previously fair traded up to that day. The 
enforcement is left to the individual whim and will of the fair-trade manu- 
facturer or distributor. 

Secondly, it is claimed that resale price maintenance, or fair trade as it is 
commonly known, “stabilizes” prices, and I use the word “stabilize” in quotes. 
In over 25 years of fair trade history in this country, I have yet to see prices 
“stabilized” so the price of any article of merchandise which is fair traded has 
been brought down or reduced. On the contrary, and the practice is universal, 
fair-trade laws have been used to increase the retail prices of the various 
articles of merchandise. 

Proponents of fair trade, while proposing the necessity of a fair-trade law for 
certain products, at the same time have no hesitancy in manufacturing and dis- 
tributing other products free from fair-trade control. So we have had some 
of our giant manufacturers fair trading small appliances like radios, toasters, 
electric blankets, and the like, while at the same time selling such white goods 
appliances as refrigerators, freezers, etc., without any fair-trade pricing. Now, 
if the harmful effects of a non-fair-trade policy have any application to small 
appliances, the same harmful effects should be apparent in these larger items. 
We hear, however, no argument made by any manufacturer that TV sets, re- 
frigerators, dryers, washing machines, and the like should be fair traded. Is 
a Federal law to be made a matter of option for any manufacturer or dis- 
tributor who claims he has a fair-trade policy? Is it to be left to the manufac- 
turer or distributor to determine whether he shall enforce his fair-trade policy 
against Masters but leave Jones & Co., the store in the next block, alone? 
Neither this committee nor Congress, with all due respect to each of them, can 
legislate laws not acceptable to the general consuming public. 

Let me give you some graphic examples of what I am talking about. I have 
here two bottles of buffered aspirin. They are of the exact same quantity, and 
you will note that the formula is clearly indicated on the label according to 
law. Both formulas are exactly the same. This one is fair traded and sold 
for $1.23 per 100 pills. And this is sold at Masters for $0.19 per 100. 

Here is a 1-pound bottle of white petroleum jelly that is fair traded at $0.89; 
while here is a 1-pound jar of Masters U. S. P. white petroleum jelly, exactly 
the same, selling for $0.48. 

Here is a bottle of Empirin-formula pills containing 314 grains of aspirin, 2% 
grains of phenacetin, and one-half grain of caffeine which is fair traded for 
$135. The exact same formula and quantity of Masters APC sells for $0.28. 
And this 100-pill bottle of aspirin sells for $0.67 fair traded—while 100 aspirins 
at Masters are $0.12. 

Or look at vitamins. Abbott and Lilly fair trade vitamin A in 25,000-unit 
capsules at $4.09 a bottle. The exact same quantity and formula sells at 
Masters at $0.98. I have here a bottle of vitamins put out by a very large 
Well-known drug company—Squibb. These vitamins are fair traded at $9.45. 
And here is a bottle of vitamins, formula exactly the same, sold at any Masters 
store for $2.29, fully $7.16 less on an under-$10 item. Commonsense tells you 
that even the argument that costs were originally very high for vitamin re- 
search doesn’t explain away such a vast price differential. I know that Masters 
does not sell these at a loss. We make a very good profit on our vitamins. 
Now, these are articles that every household in America uses every day. How 
can anyone justify price stabilization caused by so-called fair trade? I could 
repeat these examples endlessly, but I hope I’ve made my point—fair trade puts 
its hand in every consumer’s pocket to rob it of much-needed earnings. 

At the recent Senate committee hearings on discount houses, a leading econo- 
mist, Stewart M. Lee, chairman of the department of economics at Geneva Col- 
lege, predicted that if a price-fixing bill was passed it would cost the American 
consumer at the very minimum §$1 billion annually, and a conservative maxi- 
mum figure of $10 billion annually. 





198 FAIR TRADE 


The argument is constantly raised that fair-trade price regulation is neceg. 
sary to protect the weak or small retailer. Statistics demonstrate that the per. 
centage of failure or insolvencies among small retailers in such non-fair-trade 
areas as Vermont, Missouri, Texas, or the District of Columbia are not any 
greater but in fact less than the percentage of failures and bankruptcies jp 
those States which have the so-called benefits of fair-trade laws. The bugaboo 
of price cutting does not seem to bother the small retailer in those States which 
never had fair trade laws or have had them declared unconstitutional. Ags] 
have said before, the weak and inefficient retailer under a fair-trade pricing 
system has no incentive to improve his services, his efficiency, or his retailing 
economy when he is covered by the fair-trade umbrella. 

There are many people who state that the real purpose of fair trade is to 
protect the manufacturer or distributor rather than the small retailer. It needs 
but little examination to see how specious this argument is, and I can’t em- 
phasize this point enough. No matter what price the local retail store sells q 
product for—whether at fair-trade price, list price, or discount price—the 
manufacturer still gets the same wholesale price for his product. In fact, the 
manufacturer or distributor in the absence of fair trade or the cost of truly 
enforcing or policing fair trade should be in a position to make more money 
because of the enormous savings in legal fees, comparison shopping, and fair- 
trade policing. 

When the fair trader is thus rebutted, he generally resorts to the cry that 
“discounting breaks up his distribution pattern.” In point of fact, the very 
opposite results. The fact is that the discount store affords more people the 
opportunity to buy a brand name article without the necessity of paying a 
price which he cannot afford. The retailer does not need to switch the con- 
sumer to an unknown brand or inferior merchandise, and the consumer is 
enabled to become acquainted with a branded article which might otherwise 
be beyond his reach. Discount selling widens the distribution of the article 
and makes it readily available to groups who otherwise would be in no position 
to purchase it. 

At the peak of its fair-trade program, when it claimed to have more retailers 
covered by fair-trade contracts than at any other time in its history, the Sun- 
beam Corp.’s dollar sales dropped some $12 million in 9 months. Was their 
fair-traded price too high for the American consumer? Or was the consumer 
switching to comparable and less expensive merchandise items which were not 
being fair traded? May I point out another example. I have a full-page ad 
by a leading New York department store which appeared in the June 16 New 
York Times. This store is advertising hundreds of drug products put out 
under its own label at extremely low prices, with the observation that it is also 
Selling a comparable national brand—in the same store at the same time— 
at a much higher price. Yet this store claims to be carefully complying with 
the State fair-trade law. The point of this is that every manufacturer or dis- 
tributor of fair-traded products enables the retailer who switches or substitutes 
merchandise or packs it under its own label to weaken the sales and distribution 
pattern of that manufacturer or distributor. We at Masters believe in giving 
the consuming public what it wants at the best possible price. The sale of 
branded merchandise at realistic prices the public can afford actually enhances 
the label or the brand. Discount selling widens the distribution of an artide 
and makes it available to more and more people. 

One of the major fallacies constantly urged by proponents of fair trade is 
that the manufacturer of a trade name or branded article can control the 
price of such an article even after and long after the trade-name article has 
been paid for and sold to a retailer. There is no such inherent right. I am 
advised by counsel that the right to control price never was and is not an 
incident of trade-name ownership. The very concept that one who manufac 
tures and distributes an article shall still have the right to control it pricewise 
long after the article itself has been sold and resold is illogical, ill conceived, 
and un-American. It violates every doctrine of ownership of personal property. 
As the Michigan Supreme Court has said: “Cut-rate sales breach no trademark 
rights of the manufacturer or distributor. The manufacturer’s trademark rights 
do not enable it to sell its cake and have it too.” The manufacturer only suffers 
damage or injury to his trademark or brand name if the product is shoddy, 
inefficient, or unworthy and cannot match the claims which have been adver 
tised for it. 

The economic benefits of price cutting are easy to state: (a) It helps more 
of the public to get more products to enjoy; (0) it helps people get more for their 
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hard-earned dollar; (c) it helps defeat inflation by giving more buying power to 
the dollar; (d) it enables the consuming public to make substantial money 
savings. 

To summarize, I believe that fair-trade pricing is un-American in its concept, 
a deterrent to a free and open economy, the natural laws of supply and demand, 
and the economic competition of the market place. Fair trade is unpopular, 
unrealistic, socially unjust and repulsive to the housewife, the wage earner and 
the public generally. Competition is the sparkplug of America. It is the enemy 
of monopoly, cartels, dictatorship. It is the enemy of low wages, limited pro- 
duction of the good things of life and low living standards. It is impossible to 
legislate against the best interests of the American public. Everybody loves a 
good buy. The right of the public to buy at the lowest possible competitive price 
cannot be interfered with. No one can continue indefinitely to put his hand 
in the public’s pocket under the guise of an un-American theory. It is strange 
to note that those manufacturers and distributors who generally complain the 
loudest against governmental interference in their business, are the very ones 
seeking a Federal fair-trade law to fix monopolistic prices and exorbitant mar- 
gins of profits as a buttress for their own distributing systems. 

“Fair trade” isa misnomer. It is unfair trade. 

Thank you. 


Mr. Grinstern. Mr. William Mashaw. 
Mr. Mashaw, let me apologize for the way we have had to rush the 


hearing. I know you have come a long distance. 
Mr. Mashaw. 


STATEMENT OF WILLIAM MASHAW, EXECUTIVE VICE PRESIDENT, 
NATIONAL RETAIL HARDWARE ASSOCIATION 


Mr. MasHaw. I will make my oral statement brief, inasmuch as the 
Senators are not present, and I would like for my written statement to 
beincorporated in the record as a matter of reference. 

(The statement follows :) 


STATEMENT OF NATIONAL RETAIL HARDWARE ASSOCIATION 


This statement is presented on behalf of the National Retail Hardware As- 
sociation. This association is an affiliation of 38 State and regional hardware 
associations with a membership of approximately 23,000 independent hardware 
dealers located in communities throughout the United States. 

These retailers maintain independently owned and operated establishments. 
Historically they have served the day-to-day hardware needs of their local com- 
munities. They carry stocks of various lines of hard goods, such as hand and 
power tools, garden tovuls, housewares, paints, builders hardware, nails, wire 
products, farm supplies, and sporting goods. 

These member stores are located in 10,278 different communities in the United 
States. Forty-three percent are in towns under 2,500 population. Seventy- 
four percent are located in communities under 25,000 population. 

While these truly small-business men may be thought by some to be indi- 
Vidually of relative insignificance, collectively, and in their own communities, 
they represent a substantial position in the local economy and in the worth- 
while community service which they perform. In their respective areas, gen- 
erally speaking, hardware dealers are substantial marketers of merchandise and 
conveyors of service. 

Inasmuch as legislation under consideration by this committee deals with 
matters relating to pricing and distribution of goods, we feel it important that 
the hardware retailers’ status be understood. We've described the general lines 
of merchandise handled, and the location and service aspects of retail hardware 


Each year the association makes a retail hardware survey, using a repre- 
sentative sampling of member stores, based on store sizes and community popu- 
lation. A few specific figures taken from this survey will, we feel, furnish rele- 
vant briefing on the types of merchants under discussion. This presentation 
is based on statistical data taken from the survey for the year 1956; 1957 fig- 
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ures are now being tabulated and that data will be made available to the com. 
mittee at a later date upon request. 

In 1956 the average sales volume for retail hardware stores throughout the 
United States was $93,975. Total cost of goods sold was 70.25 percent, showing 
a gross margin of 29.75 percent. Total expense was 27.85 percent (including 
17.85 percent for salaries and 10 percent for other costs of doing business, such 
as rent, taxes, advertising, insurance, etc.). Net profit on merchandise saleg 
was 1.90 percent. Attached to this statement as exhibit A is a detailed break. 
down of the average operational experience for retail hardware stores for 1956, 
Indications are that 1957 will reflect few, if any, significant changes. 

In total the independent retail hardware market represents approximately 
$3 billion in annual sales. According to qualified estimates, 85 percent of the 
merchandise sold through retail hardware channels is purchased from independ. 
ent wholesalers. Probably no category of retailing surpasses hardware stores 
as marketers of manufacturer-brand-name merchandise. Likewise, no category 
of retailing is more vulnerable to cutthroat price competition on branded goods, 

Speaking for its 23,000 member dealers, the National Retail Hardware Asgo- 
ciation endorses S. 3850, and stands in support of the principles expressed therein, 
We believe that this legislation would provide a tool by which the industry can 
stabilize the hardware business and make possible better service to customers, 
It is our considered opinion that, in the long run, consumers, retailers, whole- 
salers, manufacturers, and the Nation’s total economy would benefit from the 
enactment of S. 3850, or similar legislation. 

Some of the considerations upon which our position is based are as follows: 

1. Price competition..would not be eliminated. Manufacturers availing them. 
selves of the provisions of S. 3850 are required to be in competition with others, 
The normal legal safeguards would continue to apply. 

2. S. 3850 would prevent monopolistic tactics. By permitting a mass-market- 
ing manufacturer to stipulate (at its peril) a resale price which assures reason- 
able compensation for wholesalers and retailers engaged in redistribution, retail- 
ing giants are forestalled from engaging in tactics which can monopolize the 
distribution trade. Present severe price competition in some markets involving 
electric housewares clearly demonstrates how drastically reduced retail margins 
can eliminate all but the extremely large-volume operators. In such markets 
hardware retailers and similar businessmen have no alternative other than dis- 
continuance of lines of goods which can no longer be sold profitably. 

3. When hundreds of small retailers are eliminated as outlets and distribution 
becomes concentrated in the hands of a few “bigs,” consumers are deprived of 
accessibility to goods they desire. Not only are consumers deprived of the 
convenience of trading at convenient and customary outlets, but they are also 
deprived of the confidence they have in the integrity of the neighborhood 
merchant. 

4. When local hardware retailers, and others, are deprived of the privilege of 
selling merchandise at a profit, the whole community economy suffers. Price 
advertising from metropolitan outlets diverts business from home merchants, 
reduces employment, and weakens the ability of local merchants to support civic 
enterprises. 

5. Manufacturers who use independent wholesalers and retailers for distribu- 
tion should be afforded the privilege incorporated in S. 3850. There are many 
other ways through which manufacturers are now permitted to legally control 
resale prices of their products. Some own their own wholesale and retail outlets, 
some grant exclusive franchises, some sell on consignment. We ask the question: 
Why should a class of manufacturers be deprived of a method by which they can 
successfully obtain broad, grassroots distribution through independent outlets, 
while competitors are permitted through other means to assure their distribution 
outlets of realistic compensation for their activities? 

6. Discount houses and certain other organizations offer brand-name-hardware 
merchandise which is the basic stock of the independent hardware retailer ata 
cut-rate price merely to attract customers to their stores. They sell other types 
of merchandise to the customers attracted by these bargain cut-rate prices. The 
independent hardware dealer finds this type of competition cutting his basie 
branded merchandise merely to attract store traffic. 

7. Hardware retailing, according to Dun & Bradstreet, has for many years 
rated among the most stable forms of retailing in the United States. In our 
present economy, which depends so greatly on mass distribution of branded 
goods, without some effective means of stabilization of retail prices by mant- 
facturers, the health of hardware retailing is placed in jeopardy. In face of & 
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Jong history of stability, recent years have brought trends which should causé 
serious concern for this category of retailing. According to the United States 
census, there were 1,400 fewer hardware stores in 1954 then existed in 1946. 
Net profits on merchandise sales, according to our cost-of-doing-business survey, 
have experienced a steady downward trend: 
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Please note that these are average figures. A hardware retailer producing 
1.90 percent net profit on sales of $93,975 is very close to a marginal operation. 
If these are average figures, it follows that many thousands of these important 
small-business men are experiencing profitless operations. With that being 
the profit picture for a highly stable form of independent retailing, we submit 
that the Congress should exhibit genuine interest in any legislation which would 
help eliminate unfairness in competition or which would encourage stabilization 
of independent retail operations. 

In conclusion, we respectfully recommend and urge on behalf of 23,000 inde- 

,pendent hardware retailers that this committee give careful consideration to 

§. 3850. 


ExHisit A.—-United States average for all stores reporting made by National 
Retail Hardware Association for the year 1956 


Average sales per store 
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Other costs of doing business: 
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Mr. Masnaw. I am executive vice president of the National Retail 
Hardware Association, which is an association of independent retail 
hardware dealers, 23,000 in the United States, represented by 38 State 
and regional] associations. 
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Inasmuch as hardware is somewhat divorced from the subject of 
drugs, which I have listened to most of the day here, I think it might 
be of some interest to hear the position of an independent segment 
of retail distribution which carries stocks of various lines of hard 
goods, such as power tools, garden tools, housewares, and gift wa 
paints, builder’s hardware, nails, wire products, farm supplies al 
sporting goods. 

Now, these stores, these 23,000 independent stores are located in 
10,278 different communities in the United States. Forty-three per- 
cent of them are from communities of 2,500 population or less, and 74 

ercent of them are located in communities of less than 25,000 popu- 
ation, so we are not speaking of a metropolitan market as the type 
of market we are talking about. 

Now, these truly small-business men may be thought by some to be 
individually relatively insignificant, but collectively and especially 
in their own communities, they represent a substantial portion of the 
total economy. In their respective areas, generally speaking, the 
hardware dealers are substantial marketers of merchandise and con- 
veyors of service. 

ow, inasmuch as this legislation that is under consideration relates 
to the pricing and distribution of goods, we feel it important that this 
type of retailers status be understood 

ach year we make a retail hardware survey, using a representative 
sampling of independent hardware stores, according to their sizes and 
the community populations in which they are located. Attached to 
my written statement is a statistical statement of the retail experience 
for those stores for the year 1956. 

I have available today, which was not available at the time that the 
statement was prepared, the figures for 1957. 

The average of these hardware stores throughout the country in 
1957 was an annual volume of $126,590. 

The total cost of the goods sold in that volume was 70 percent, 
showing a gross operating margin of 30 percent on gross sales. 

The ecteuene of operation for these stores averaged 28.55 per- 
cent, including 18.4 percent for salaries and 10.15 percent for other 
costs of doing business. 

The net profit on merchandise sales was 1.45 percent. 

In total volume, the independent retail hardware market repre 
sents $3 billion in annual sales, 85 percent of which is purchased by 
hardware stores through independently operated wholesale houses. 

Probably no category of retailing surpasses hardware stores as 
marketers of manufacture brand-name merchandise, based upon the 
percentage of their total sales and likewise no category of retailing is 
more valuable to cutthroat price competition on branded goods. 

Speaking for these 23,000 member dealers, the National Retail 
Hardware Association endorses S. 3850 and stands in support of the 
principles expressed in the bill. We believe that this legislation 
would provide a progressive tool of which our industry can stabilize 
itself and make itself a better facility for doing business with con- 
sumers. 

It is our considered opinion that, in the long run, consumers, retail- 
ers, wholesalers, and manufactures and the Nation’s total economy 
would benefit from the enactment of this legislation. 
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Briefly, some of the considerations upon which this opinion or posi- 
tion is based are as follows: 

First, price competition would not be eliminated. I think the wit- 
ness that appeared before me substantiated that clearly, whether there 
is a fair-trade law of any kind on the books or not, price competition 
is assured through private label competition with branded merchan- 
dise or with branded merchandise against itself. 

Manufacturers can avail themselves of a bill of this type if it is 
enacted into law, and they are required to be in competition with other 
manufacturers of a similar type of merchandise, in order to avail 
themselves of it. 

It think that is sufficient legal safeguard of price competition. 

Secondly, I think a bill of the type of S. 3850 would prevent some 
of the prevailing monopolistic tactics that are being oat in the mar- 
ket place. This antimonopoly approach would be permitted by per- 
mitting a mass-marketing tnanittnrtares to stipulate at the manufac- 
turer’s peril a retail price which would assure reasonable compensation 
for the wholesalers and retailers who that manufacturer desires to 
engage in the redistribution of its goods. 

etailing giants and others who want to make use of the good name 
of a branded item are then forestalled from engaging in tactics which 
can monopolize the distribution trade and take advantage of the good 
name of the manufacturer involved. 

I think some of the present-day price competition and some of the 
markets involved in the housewares field, particularly electric house- 
wares, clearly demonstrates how drastically reduced retail margins 
can eliminate all but the extreme, large-volume operator, and in the 


type of a price market we have in the housewares field today, there 
is no room for an auneee economy. Under such markets, hard- 
] 


ware dealers and similar small-business men have no alternative other 
than to do what they are doing today in many markets, and that is to 
discontinue the lines of goods which can no longer be sold profitably. 
When hundreds of such small dealers are eliminated as outlets and 
distribution becomes concentrated in the hands of a few “bigs” and 
other outlets who want to use good brands, accepted brands as leaders, 
then customers are deprived of the convenience and the confidence that 
they had in the stores that they normally did business with in buying 


poo that they desire. 

nquestionably, under a situation of this kind, with local small- 
business men being deprived of the privilege of selling merchandise 
at a profit, the whole community economy suffers. In such an at- 
mosphere we have a reduced employment picture, and the local mer- 
chants are weakened in their approach of supporting any type of 
community enterprises. 

A point which I think should be made quite clear to the committee 
is that manufacturers who desire to use independent wholesalers and 
retailers for distribution should be afforded the privileges such as 
would be made available under S. 3850. 

For example, there are many ways through which some manu- 
facturers are now permitted to legally control the retail prices of 
their products. Some of these manufacturers own their own whole- 
sale and retail outlets. Some grant exclusive franchises. Some sell 
on consignment. In every case, where the manufacturer controls its 
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own outlets, or where an outlet is selling a private brand, there is no 
brand and price competition with them. There is no identical brand 
and price competition with them. 

If Mr. Schwegmann wishes to sell Miracle soap powder, he knows 
no one will advertise and price-cut Miracle soap powder below the 
prices he is selling it for. 

The same thing goes for any of the masters’ private-label products, 
and the same goes for any other dealer who wants to market a 
private-label product. They are assured of no price competition, 
The same thing is true of a national brand manufacturer who decides 
they want to have a marketing system in which they can get bread, 
grassroots distribution of that product and stipulate the retail price, 
at their peril, that they want it to be sold for. Then they can be 
assured of getting distribution, and the customers can be assured of 
finding it and having merchandise that they have confidence in. 

The question should be asked and considered by this committee: 
Why should a class of manufacturers, and I speak of the class being 
those manufacturers who want to distribute through independent 
channels as opposed to a private-label market, why should that class 
of manufacturer be deprived of a method through which it can suc- 
cessfully obtain broad, grassroots distribution, w shile competitors are 
permitted under the present laws to use other means to assure their 
distributive outlets of realistic compensation for their activities? 

I might say that despite the self-serving statements that some of 
the opponents of this type of legislation have made of their interest 
in the consumer and their not having a basic profit motive in their 
operations, I might say that that type of outlet, as far as a brand- 
name manufacturer is concerned, such types of outlets are parasites 
in the market place and parasites on the economy. They are de- 
tracting every time they cut a price on a branded product from the 
brand image that manufacturer has created. 

At the same time, not one of those outlets could ever market a new 
item on the market. They can only market items that have gained 
acceptance through reputable outlets, that have gained confidence and 
respect in their community. 

In closing, I might add, according to Dun & Bradstreet, hardware 
retailing has for many years rated : among the most stable forms of 
retailing in the United States. In our present economy, which de- 
pends so greatly on mass distribution of branded products, without 
some effective means of stabilization of retail prices by manufacturers 
of branded products, the health of hardware retailing is in jeopardy. 

Over 50 percent of the members of our association have been in busi- 
ness for 25 years or longer. But in the face of this long history of 
stability, recent years have brought trends which should cause serious 
concern for this category of retailer. According to the 1954 United 
States Census, there were 1,400 fewer hardware stores than existed in 
1946. 

Mr. Grinsrern. Is this trend continuing? 

Mr. Masnaw. Yes, there are more stores disappearing from the 
market place than going into business. However, the volume stores, 
which are doing more than a hundred thousand dollars a year, are 
increasing their volume faster than the smaller outlets are disappear- 
ing from the scene, so the total volume of retail hardware as a cate- 
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ry has increased, but net. profits on merchandise sales, according to 
our cost-of-doing business surveys, have experienced a steady down- 
ward trend since 1947. 

In that year, the hardware dealers averaged 8.45 percent net profit 
on merchandise sales, and that has spiraled down to 1957 when the 
experience was 1.45 percent. These are average figures, and if hard- 
ware retailing is averaging 1.45 percent net profit on sales of $126,000 

r store, we have very close to a marginal operation, because if that 
is an average figure, there are many iieestnle experiencing a profit- 
less operation. 

We submit if that is the profit picture of a highly stable form of 
retailing, Congress should express interest in any legislation which 
would help eliminate unfairness in competition or which would en- 
courage stabilization of independent retail operations. 

In conclusion, we respectfully recommend and urge on behalf of 
23,000 independent sieht retailers that this committee give care- 
ful consideration to 8. 3850. 

Mr. Grinstern. Thank you for a very informative statement, Mr. 
Mashaw. 

The next witness is Mr. Jack Jolley of the Association of Retail 
Record Dealers of Pennsylvania. 

Senator Humpurey. Let me make the situation clear to our wit- 
nesses. 

I am not.a member of this subcommittee and, therefore I have no 
special authority or responsibility for the activities of this subcom- 
mittee. But under the rules of the Senate, any Member of the Senate 
is permitted to sit in on another committee and to ask questions of 
witnesses. 

I regret that I haven’t had the opportunity to talk to Senator Bible 
today. This is a very busy day, and one we didn’t know was going to 
be like this until last Friday night. We had no idea there would be 
the active day on Tuesday that we have now. 

I believe that it is very important that there be a Senator present 
at every meeting when testimony is presented. I am going to, there- 
fore, with the concurrence of the staff members that are here and at 
their request hear the testimony of the witnesses. I am going to make 
another suggestion to you. gentlemen. To those of you who feel that 
this testimony is not being studied carefully, because of the inability 
of members to attend, may I suggest that you send a brief résumé of 
your testimony to the respective members of the committee. I would 
suggest that you make it brief. You can get your points across, and in 
this way, at least, the members of the subcommittee will have a chance 
to look it over. 

_ I can testify to you that Members of the Senate read their mail— 
into the wee hours of the night, I say joyfully. 


STATEMENT OF JACK JOLLEY, PRESIDENT OF THE ASSOCIATION 
OF RETAIL RECORD DEALERS OF PENNSYLVANIA 


Mr. Joutey. All right. 

To the honorable members of the committee, my name is Jack Jol- 
ley, president of the Association of Retail Record Dealers of Penn- 
sylvania. 


31378—58——14 
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This statement is made on behalf of our association, whose member. 
ship is made up of retail record dealers throughout the eastern section 
of Pennsylvania. 

Our association is vitally interested in the present bill now pending 
before your committee concerning fair trade. 

The retail record trade is confronted with the serious problem of 
survival. This problem more specifically concerns the small retailer 
dealing exclusively in the sale of phonograph records. 

For some years past, and even more so today, our business and live- 
lihoods have been threatened with extinction. We have suffered to the 
extent that in the Philadelphia metropolitan area alone some 40 re- 
tail record dealers have been forced to close their doors during this 
period, a direct result of the unreasonable price-cutting practices of the 
so-called discount houses and more recently caeensea price cutting 
in chainstore operations. 

Records are being used as crowd pullers. Discounters use them as 
loss leaders. 

These discount houses and chainstores have found that records are 
in great demand, and know that, once they draw a customer into their 
store, they can probably sell him other items as well as records. They 
sell these records at cost or less to draw traffic to their other items, 
which have a margin of profit high enough to make up for any loss 
on the sale of records. 

These discounters are exploiting the great demand for records cre- 
ated by the advertising and promotional campaigns of manufacturers 
through the mediums of newspapers, magazines, radio, and television. 
At the present time, discounters are selling records at 40 to 50 percent 
off the manufacturer’s list price. In many cases, these prices are 
below the price for which we dealers can purchase the same records. 
Discount houses sell long-playing records for prices ranging as low 
as $1.98 to $2.98 for a $3.98 list record. Prices of $4.98 and $5.98 list 
records are also slashed proportionately. Few record dealers can 
make these price cuts, since it is virtually impossible to sell a long- 
playing record at less than $2.50 and still make a profit, beca 
mma , the record is purchased at the regular cost to the dealer o 
$2.47. Many of our members are convinced that the discount pur- 
chasers are able to obtain the records at better prices than we can 
usually obtain them. 

Senator Humpurey. Could I interrupt to say I once had a little 
——a- in the record business? I hope it is more solid than it used 
to be. 


Mr. Jouixy. It is not. 

Senator Humpurey. This business is filled with more hazards per 
square mile than almost any other. 

Senator Thurmond. 

Senator Tuurmonp (presiding). Go right ahead. 

Mr. Jotixy. As far as the manufacturers are concerned, we sus- 
pect they abhor price cutting. Manufacturers lost one of their most 
effective weapons when fair trade was dealt a death blow in many 
sections of the country in the latter part of February, when manufac- 
turers of items not affiliated with the record industry, such as Gen- 
eral Electric and Sunbeam, abandoned their fair-trade programs. 
These programs were abandoned because in many States the neces- 
sary legislation to enforce such programs was held unconstitutional. 
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There is a dire need for fair-trade legislation on a national level. 
Such legislation would permit a small dealer to realize the fruit of 
his efforts rather than to lose the sale to a competitor who seeks to use 
records to lure customers or who has not made a comparable investment. 
It has reached the point where many of our regular customers now come 
to our stores merely to listen to the records and then go out to pur- 
chase them from discounters who do not provide such services as 
preplaying of records. Small stores with restricted lines and goods 
cannot feature low retail prices and stay in business. Mr. John W. 
Dargavel, executive secretary of the National Association of Retail 
Druggists, in commenting upon recent legislation introduced by Rep- 
resentative Oren Harris in the House of Representatives, stated : 

Profitless prices are no bargain for Americans, however good they may seem 
a bargain to individual purchasers. The fact is that nobody moves profitless 
goods. Profitless prices impair our distribution system by blunting the incen- 
tive to sell and by eliminating a large number of outlets. Profitless prices 
guarantee a decline in sales volume, as testimony at a recent hearing disclosed. 
This means decline of production and greater unemployment. 

We are not the only trade in favor of such legislation. There is a 
large roster of proponent witnesses who testified and submitted state- 
ments at similar public hearings, which included manufacturers, 
wholesalers, and retailers, among others from the following flelds: 

Audiovisual, books, cosmetics, drugs, electrical appliances, gasoline, 
hardware, homefurnishings, tobacco, and photographic products. 
Such legislation would have the support of all small business. 

In conclusion, we again repeat the pressing need for fair-trade 
legislation on a national level and strongly urge the adoption of the 
present bill. 

Thank you. 

Senator THurmonp, Thank you. 

Do you have any questions ? 

Senator Humrurey. I want to thank Mr. Jolley. It is a very fine 
statement. 

Mr. Jottrey. I have one thing more, Senator. I have a card here 
which was sent to me through the mail from out of my state, which 
lists prices; for instance, the top price there is M-G-M records for 
$1.75. I pay $2.47 for it wholesale. They sell it retail for $1.75. May 
Tenter this in the record ? 

Senator Humrurey. Would it be eable to give this particular 
exhibit, as to the price of certain M-G-M records, to Mr. Jehle or to 
the committee counsel and ask this to be investigated under the 
terms of Robinson-Patman discriminatory pricing? This is the sort 
of thing with which no one can compete. You can’t possibly pay 
$2.47 for a record that somebody can buy wholesale for $1.75. 

Mr. Jotuey. He is selling it retail for $1.75; so he must be buying it 
wholesale for $1.50 or less. 

Senator Humrurey. That staff will take that up. 

Mr. Jotuy. Thank you very much. 

Senator THurmonp. Mr. Wimmer. 


STATEMENT OF ED WIMMER, PRESIDENT, FORWARD AMERICA 
PUBLISHING GUILD, INC., CINCINNATI, OHIO 


Mr. Wimmer. Mr. Chairman, Senator Humphrey, gentlemen, the 
Wall Street Journal said this morning that this bill was being talked 
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to death; so I am not going to participate in any discussion of this 
bill by going into a long dissertation on it. 

My name is Ed Wimmer. I am president of the Forward America 
Publishing Guild, founded in 1932 in Cincinnati, Ohio. 

I was a small-business man in 1932, and then I wasn’t, due to the 
conditions which existed in the field : In 1943, I became vice president 
of the National Federation of Independent Businessmen, which has 
a membership of 100,000. I travel all over the United States, making 
talks almost every week, radio and TV broadcasts, and I have a 
column that originates in the Cincinnati Enquirer. 

I think that I am somewhat acquinted with the conditions existing 
in various lines of business as a result of cutthroat competition. | 
was in the California fight for fair trade in 1932, and I was on the 
program with Senator Tydings and Senator Miller in 1936, at the 
NARD convention, when the Tydings bill was first launched. 

I have tried to look at this thing from the standpoint of morals and 
from the standpoint of the benefit of the country. I think if we just 
think about the benefit of the discounters or the benefit of small busi- 
ness, we are losing sight of the real issues back of this attempt to get 
fair trade. 

In other words, if fair-trade legislation merely reflects to the benefit 
of a certain class and does not reflect to the ultimate good of the 
American people, as a whole, then I don’t believe that I belong here 
this morning. 

Now, I would like to submit my testimony in the form of a letter 
that I wrote to Mr. Othman, who was very critical of Senator Hum- 
phrey and also of fair trade, and the reason I wanted to submit my 
testimony in answer to Mr. Othman was because it seems to be the 
feeling of the press all over the Nation that the people who are fight- 
ing for fair trade are fighting for fixed prices and fighting for a sys- 
tem that will gouge the public, and I tried to answer Mr. Othman, 
who said, by the way, in his column, that he wishes that the fair 
traders would quit worrying about his Hilda. He referred to them as 
so-called fair traders. He said Mrs. Othman did not want to buy in 
Senator Humphrey’s fair-trade drugstore, she wanted to buy from 
the cut-rate druggist. That is the privilege of most American wo- 
men. I would like to submit that as part of my testimony and make 
a few more remarks. 

Senator TuHurmonp. It will be incorporated in the record. 

(The letter follows :) 


STATEMENT BY Ep WIMMER, PRESIDENT, FORWARD AMERICA PUBLISHING GUILD, 
Inc., CINCINNATI, OHIO; VICE PRESIDENT, PUBLIC RELATIONS DIRECTOR, PUBLIC 
RELATIONS DIVISION, NATIONAL FEDERATION OF INDEPENDENT BUSINESS, INC. 


This letter is submitted for the record of the public hearings on fair trade: 
JULY 12, 1958. 
Mr. FREDERICK C. OTHMAN, 
Daily News Building, Washington, D. C. 

My Dear Mr. OTHMAN: Several of our more than 100,000 members (many 
more of whom I am sure read your usually delightful commentaries) have com- 
plained bitterly over your most unfair attitude concerning fair-trade legislation, 
designed to help protect the very papers who are buying your commentaries. 

In other words, Mr. Othman, you seem to go out of your way to ridicule and 
hold in contempt those who are testifying before Congress in behalf of fair- 
trade principles while, on the other hand, you uphold, defend, and eulogize the 
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pait artist, chiseler, and discount-house operator who are little more than scav- 
engers of the market place, preying upon the uninformed, among whom is your 
own “little Hilda.” 

You say in your column that “Hilda” wishes the “so-called fair traders” 
would quit worrying about her, and would let her buy the things she wants at 
the discount house; that “Hilda would not have patronized Senator Hubert Hum- 
phrey’s fair-trade drugstore,” because “Hilda believes in patronizing cut-rate 
druggists.” You referred to those testifying for fair trade as “an assortment of 
fair traders,” which “assortment” included officials of such newspaper adver- 
tisers as Sunbeam Corp., Westinghouse, General Electric, Parke-Davis, Eli 
Lilly & Co., and many, many others, including representatives of the most re- 
spected organizations in the Nation. 

In my own testimony during hearings on the Harris bill, before the Subcom- 
mittee on Commerce and Finance of the House Committee on Interstate and 
Foreign Commerce, I asked the committee if any young man would dare to open 
a retail store in any neighborhood in which the discount house or price-baiting 
chain was dominant, and if “freedom of opportunity” could long exist in any 
area of the economy if our American philosophy is to be based on “survival of 
the fittest” instead of “survival of that which is fit to survive.” 

Another of my questions dealt with profits and taxes, my contention being that 
loss leaders were now running into the billions upon billion of dollars in sales, 
on which no income tax is paid. I asked the committee: ‘“‘Why is it that price 
cutters always use the most advertised lines as baits, never offering a lesser known 
trademark of equal quality?” 

The chiseler and bait artist you and Hilda patronize, and whom you so often 
defend, are living on the reputations of the advertisers who need profits to pro- 
mote and build up those reputations through papers buying your column. These 
people have no reputation of their own except price cutter, and were it not for 
the legitimate manufacturer, wholesaler, jobber, and retailer, who establish trade- 
marked merchandise, where would your “discount dealer on 11th Street” be 
today? 

Your column ridicules the statement of Joseph Fleishaker, president of the 
National Appliance & Radio Dealers’ Association, for his statement that “house- 
wives are harmed by the ills besetting the appliance industry,” and again I ask 
you: “What young man would start an appliance store today?’ And boys are 
sons of housewives, you know, who want them to make good. Why is it, that 
50 or more appliance makers went broke, merged, or were liquidated since your 
“glorified” discount house came into being, and do you think that is good for 
you and your Hilda? 

You say your “Hilda couldn’t understand how she would be helped by fair 
trade,’ but if fair trade assists in keeping the trade channels of this Nation 
open to the 750,000 graduating newcomers now entering the market place each 
year; if fair trade enables manufacturers and merchants to sell reputable goods 
- fair prices so that fair wages can be paid out of fair profits, isn’t that better 
or Hilda? 

The small-appliance-store owner in your neighborhood may be your Sunday 
school teacher ; a member of the Kiwanis, Rotary, Lions, or Optimist Club, and 
when he displays several refrigerators or television sets, and helps you decide 
which is best for your needs, and when he gives a service guaranty with what he 
sells; do you think you are being fair when you choose what you want through 
his efforts (or through advertising in the papers carrying your column), and 
then buy from the discounter? 

Furthermore, Mr. Othman, the “regular price” and “savings” you mention 
are ecompletely misleading in that discounters always quote the list price of 
the manufacturer, which, unless fair traded, never prevails. So, the “savings” 
you mention are entirely fictitious. I would also ask your Hilda (and all the 
other bargain-seeking Hildas), Why not fight for a further savings by asking 
manufacturers to sell their merchandise out of freight cars or trucks, since Hilda 
enjoys trading in a store where “goods are piled up in boxes”—with no service, 
wrappings, or fixtures. 

I am sure that automobile manufacturers could sell their cars direct from big 
warehouses, with no guaranties, service, or fancy showrooms, thus eliminating 
the thousands of dealers, employees, taxes, electric signs, rentals, advertising, ete., 
which the dealerships represent. After all, hasn’t the discounting price-slashing, 
unethical list-price-shouting car dealer destroyed public trust in his business 
ani the industry he serves? Hasn’t the Congress viewed the bankruptcy of 
thousands of dealers and found evidence disastrous enough to warrant adopting 
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a Price Labeling Act which is aimed at halting some of the lying advertising 
engendered by cutthroat competition? Do you think it is good for the economy 
when new-car sales this year average a reported $46 loss per car? 

No trade, my friend, is good trade if it isn’t fair trade, and Senator Humphrey 
and an overwhelming number of the House and Senate Members have endorsed 
this philosophy in their previous votes establishing national fair-trade laws. §o 
did the legislators of 45 States when they thought they were outlawing unfair 
trade, and how about the United States Supreme Court which ruled on severa} 
occasions that unfair-trade practices—loss-leader selling—is detrimental to the 
national welfare. 

Officials of Bissell Carpet Sweeper Co., for example, testified that Bissel} 
“laid off 20 percent of our employees, and our sales went down 35 percent due 
to cut-throat pricing practices.” 

Herman Van Mell, general counsel for Sunbeam, related that Sunbeam “lost 
74 percent of our dealers in Utah due to price wars,” and he said that, fol- 
lowing price wars in St. Louis, his company ended up with “135 out of 1,200 
dealers”; that “4 percent of Sunbeam dealers in price-cutting areas control 
more than 80 percent of Sunbeam volume.” 

Consider the statement of General Electric that “loss-leader selling ruins the 
manufacturer’s reputation and decimates his distribution system.” With this in 
mind, let me ask you why any salesman should bother to call on the “Hildas” of 
America, to interest them in buying new products, when they know the Hildas 
will end up at a discount house? Isn’t that what GE is saying when they 
charge “decimation of distribution systems”? 

Dr. John Dargavel, National Association of Retail Druggists, has called upon 
the labor unions to face up to the fair-trade issue, reminding their leaders of 
the constant drive for bigger pay envelopes and more fringe benefits, and he 
has asked them where these increases and benefits are to come from if union 
workers continue to hunt for loss-leader sales, discount-house bargains, catalog 
goods, trading stamps, and other free-enterprise-killing devices. 

It has been said, and wisely, I believe, that the way a people spend their 
money determines the kind of society they create, and it has been most encour- 
aging to me to note that more people are asking, “What kind of a life can I 
buy with my money?” And there is a growing hunger for knowledge which 
Says that in the exchange of the gifts of earth, unless they be in kindly justice, 
many may someday go hungry. 

Edwin Canham, of the Christian Science Monitor, made the statement that if 
ethics are not restored to the market place, free enterprise is doomed. Pope 
Pius XI spoke of American capitalism becoming so cruel and hard that it no 
longer serves the spiritual needs of the average man. 

In a resolution adopted by the Churches of Christ, they declared : 

“Eeonomie institutions should serve the whole man, body and spirit, and it 
is the church’s duty to influence the development of economic institutions, 
policies, and practices that are favorable to the right relations between all the 
people.” 

Do you honestly believe, Mr. Othman, that the “assortment of so-called fair 
traders” to whom you referred, are asking for anything more when they seek 
a system of economic traffic lights to help keep the roadhogs from running 
American free enterprise over the precipices of predatory competition and 
monopoly power? Aren’t you willing to see that economie gangsterism is no 
different than gangsterism in any other form? 

Advertising Age (another member of the “assortment of so-called fair 
traders”) stated that Congress cannot wait any longer to halt the “jungle type 
competition” that is overrunning enormous areas of our marketing system. 
Paul Fisher of the Fisher Pen Co., who also testified during the hearings on 
the Harris bill, has said that “fair profits widely circulated through our econ- 
omy are essential to continued prosperity. Every citizen has a basic and 
fundamental right to fair and equal treatment.” 

Such publications as Advertising Age, and men of such reputation as those 
whom I have quoted, are not an “assortment of so-called fair traders,” and I 
can assure you that organizations such as the Bureau of Education on Fair 
Trade are not headed up by “selfish, greedy individuals” who are seeking new 
ways and means of picking the pocketbooks of women like your Hilda. 

We hear so much today about the young people who have “lost their boldness 
and sense of adventure; their zest for exploration and risk taking; their ca- 
pacity for dedication,” and we are told that a generation such as this is headed 
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for the history books. We read that “33 percent of the girls and 25 percent 
of the boys” in 1 poll favored Government control of all basic industries, while 
another poll showed 50 percent favoring Government censorship of the press, 
radio, and television. 

These kids are not Communists and neither are their teachers, but you ask 
any assembly of boys and girls in our schools and colleges, how many want to 
yenture into a business of their own, and the results will amaze you. There 
was a time when every “for rent” sign on an empty store was a challenge to 
our youth, and, yes, to men over 60—but not now. 

If we had a marketplace governed by rules of fair play—the same kind of 
rules that keep baseball, football, and other sports alive, we could keep fair 
competition alive, and that is all Peter Sletterdahl, editor of the N. A. R. D. 
Journal (National Association of Retail Druggists), has sought in his bitter 
denunciation of those who constantly use trademarked products as loss-leaders 
or discount-house items, te destroy legitimate competition. 

Senator Humphrey and other legislators supporting fair trade, can make 
themselves more popular with more people by beating the drums of those who 
are turning American free enterprise into 4 gigantic bargain basement, but they 
believe with Jonathan Swift, who wrote in Gulliver’s Travels: 

“Honesty has no fence against superior cunning, and since it is necessary 
that there should be a perpetual intercourse of buying and selling, and dealing 
with honesty, there must be a law to protect the honest dealer—else the knave 
gets all the advantages.” 

Abraham Lincoln must have been thinking along these lines, when he said 
that the wolf could complain that his freedom was being restricted, when he 
was kept from the flock, but the restrictions enabled the flock to live. Bishop 
Fulton J. Shean put it another way when he warned, that “freedom to do as 
you please is decadent liberalism, while the freedom to do what you ought to 
do is the roots of civilization.” 

Even the Hildas of America, who are caught in the present craze of some- 
thing for nothing, should know that predatory competition is the pathway to 
monopoly, and that monopoly always leads to high prices and national disaster. 
They should also know that if lustful men had been allowed to continue their 
predatory course, there wouldn’t be a live buffalo in America. The deer and 
pheasant would be gone. Many lakes would be emptied of their fish. Our 
great redwood trees would have been cut down. The wild game preserves we 
now so jealously protect would not exist. 

Ignorance is not bliss, my friend. It is oblivion, and oblivion it will be if 
the typical American housewife loses sight of the fact that her duty to her 
children is to give scope to their latent abilities, by giving scope to the economy 
which is to control their future standards of living. 

During the past year, there have been more small business failures than at 
any similar period in history, but the giant chains and discount houses—with 
their something-for-nothing ballyhoo—are in a stronger position than ever. AS 
a result of cut-throat competition, thousands of substantial businesses have 
merged or liquidated, and the president of a sizable supermarket chain that 
merged with a bigger chain, said recently, that “competition is such that only 
the biggest can survive, and that is why we are selling out.” 

Yes, Senator Humphrey owns a drugstore, the operation of which must show 
a profit. The Senator is convinced that papers handling your column must 
make a profit in order for your syndicate to make a profit, so they can pay you 
a profit on your talent and time. 

The Senator is also aware (as you should be) that profitable sale of the 
merchandise offered by reputable advertisers is the only thing that makes 
continued advertising possible, and pardon me for saying so, but he knows, and 
you know, that no newspaper can make any money selling papers full of columns 
and news. 

And what a drab society we would have if all merchandise was sold in drab 
surroundings—with a don’t-care-if-you-buy attitude, which you say your Hilda 
prefers. Think for a moment what Washington or any other city would look 
like if the business community was made up of stores without fancy fixtures, 
clerks or services. Isn’t that the way it is in Russia? And isn’t it the Com- 
munists who condemn our profit system? 

No-profit operations cut the number of newspapers some 50 percent in the past 
decade, which cut the number of prospects for your column accordingly. If all 
the Hildas of America would seek out ways and means of buying everything at 
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the lowest possible price, with nothing in mind but price, their pocketbooks 
would become an economic H-bomb. 

In other words, the women of America have the fate of their families, ang 
perhaps that of the Nation, in the purchasing power they now control, and if 
that power is understood and used wisely, the women of America can open 
up the greatest era of human progress and prosperity in the history of the 
world. 

Man, I am sure, was never “produced” to become a mere belly for the products 
of his hands and machines. He was “born” with a personality and a soul, but 
if the economic environment is to become a contest of who can cut whose 
throat the quickest and deepest is.to prevail, then man a “product” will become, 

I want my boy to have his chance in a market place where the rules of fair 
play are the same as those on the baseball diamond or in the fight ring; not to 
be struck out in a jungle type warfare brought forth by unrestrained compe 
tition. 

Very truly yours, 
Ep WIMMER, 
Vice President, Public Relations Director, National Federation of In- 
dependent Business, Inc. 

Senator Humpnurey. I gather the same party might very well want 
to be a member of the Newspaper Guild, so that the wages and salaries 
are really equitable with the needs of a decent existence. 

Mr. Wascismn. The Wall Street Journal opposes fair trade, but let 
anybody sell the Wall Street Journal below the regular price and see 
what happens. 

I would like to see what would happen if any of the newsboys sell- 
ing newspapers today went around in the neighborhood and cut the 
price to get another newsboy’s business. The newspapers wouldn't 
like that. 

Mr. Schwegmann’s partner testified about all of these different 
items here. Mr. Schwegmann has made a statement in the past that 
he spent something like $300,000 to fight fair trade. Well, I have been 
all over the United States, and I don’t believe I could find one single 
merchant who believes in fair trade and is fighting for fair trade that 
would ever be able to make enough money to spend that kind of 
money fighting against fair trade. 

Mr. Masters, a few minutes ago, said our Empirin—I am not an 
expert in the drug field at all, but I think there are men here who 
would know better than I do, he couldn’t say any such thing as 
“our Empirin,” because, as you know, Senator Humphrey, Empirin is 
a trade name. He said “our Empirin.” He should have said a sub- 
stitute for Bufferin. 

Senator Humpurey. We should correct Mr. Masters to see if he 
wants to talk about our Empirin. What he should talk about is 
acetosalicylic compound. That is the technical description of a trade 
name called Empirin Compound. 

Mr. Wimmer. My feeling is no trade. I don’t care what trade 
it is, carried on a foreign or domestic front, is no good unless it is fair 
trade. That is the trouble with our foreign trade, we are not looking 
at it from the standpoint of fair trade at all. 

What is the challenge behind fair trade? Is it a case of the sur- 
vival of the fittest or survival of that. which is fit to survive! 

I think we have to distinguish this thing. 

What boy today could go and borrow any money from his grandpa 
or his father or his friends or a bank to open up a shoe store, or most 
of the main streets of America, or any other small kind of business! 
If-players were allowed to kick each other in the teeth, how long would 
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football last or baseball? We have rules of fair play on the base- 
ball diamond, on the football field. We have rules of fair play in every 
kind of sport. We even have State officials at the racetracks to see to 
it that the people who go in there and legally bet on races in some 
States get protection. Yet we don’t want to give any protection to 
the boys and girls that have to go out into our market place and face 
a way of life that may mean whether they carry out their dreams or 
whether they don’t. 

Now, Jonathan Swift, I am sure, is a familiar name to all of us 
here today, at least I feel it would be; some of the younger men may 
not remember Jonathan Swift. But Jonathan Swift said: 

It is necessary that there be perpetual intercourse in buying and selling and 
dealing in honesty. Where fraud is permitted and connived in, the honest dealer 
is always undone and the knave gets the advantages.” 

I would like to ask vou how long do you think that the redwoods 
would last, the ones that were left, if we just turned the lumbermen 
loose and let the predatory interests do what they want to? 

If we didn’t have laws to protect the few buffalo left, they would 
all be gone in no time. 

We protect the wild ducks. We protect the wild deer because they 
would be all wiped out by predatory hunters. But everything we 
try to do to protect the opportunities for young people coming into the 
market place is considered price fixing and selfish. 

Now, the last figures shown was that 750,000 young people either 
accept or try to secure their first jobs every year or go into a business 
of their own. 

Now, I talk before a lot of college assemblies and before I make 
my speech, I say to these boys and girls: “What do you want to 
do when you leave college? How many of you want to go to work for 
a big business—and a real big one?” 

The hands go up all over the place almost immediately. 

“How many of you want to get into the labor movement ?” 

More hands go up. 

“How many of you want to get into the Government ?” 

A whole lot more hands go up. 

Then I say, “How many of you would like to start a small business 
of your own ?” 

And without exception, every single class that I have had, there has 
been laughter. 

This is a fine thing in America, especially when we see 50 percent 
of our boys and girls voting for Government ownership of big 
business. 

I would like to see any boy or girl start a store anywhere near 
Schwegmann’s or Masters’ in the appliance business, or any other 
business in which people are bootlegging these various products. I 
was a candy manufacturer, and the chain stores started selling three 
s-ounce Baby Ruth bars for a dime. I could melt them down and 
sell them cheaper than I could buy raw products. 

So 60 of us in Cincinnati went broke. 

The survival of capitalism depends on fair trade practices. 

Mr. Khrushchev makes statement after statement they will lick 
us on the peaceful front, out-compete with us in everything. Mr. 
Khrushchev says capitalism is doomed, as did Marx and Stalin, be- 
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cause capitalism will wind up with the business in a few big corpora. 
tions. We see it today in big business, big labor, big finance, big 
government. 

I don’t think there is a possibility of us saving anything if we can’t 
take a boy and girl and place them in front of a store with a for. 
rent sign and enable that boy to say to his girl, “Here we will build our 
future. 

I think in this moral setup, gentlemen, the great need of this 
hour is to give unlimited scope to the latent idealism and undeveloped 
capacities of our people and a free and fair market place is essential 
to that end. 

In your own Small Business Committee, Senator Humphrey, we 
must keep the center of gravity of our economy anchored among our 
millions of small businesses or we will have something this genera- 
tion will be unable to recognize. 

Now, in St. Louis—I am almost through—the Sunbeam Corp. had 
over 1,200 dealers when fair trade broke down. Today they have 
less than 150, and 4 percent of those dealers do 80 percent of the 
business in Sunbeam. 

We are finding wholesalers and jobbers almost impossible. They 
tell us to get any motivation behind the salesman, because a sales- 
man says, “So what? I take them for a ride in a Mercury. They 
like the Mercury, but they go to the second-hand car lot or some 
or and chisel a deal from someplace else, so I should waste my time 

riving them around.” 

The refrigerator dealer says, “Why should I get on the telephone 
and calla woman? All she will do is pick out the model in my store, 
where I provide her with all kinds of services, and then she ends up 
in the discount house.” 

Borg Warner, Motorola, Champion spark plugs, Simmons mattress, 
these people are not trying to gouge the public. 

This morning somebody brought up the matter of Del Monte, and 
said Del Monte wasn’t in fair trade. When he was doing this talking, 
I thought in the beginning, before the Robinson-Patman Act came into 
being, Del Monte was being bootlegged by 2 or 3 of the big chains, and 
Del Monte was losing their wholesalers over the United States, and 
that is what happens. If De] Monte today would start being sold by 
Schwegmann’s or anybody else at or below cost, there wouldn’t be any 
other dealers in Louisiana that would handle Del Monte. 

Now, I have just a couple more thoughts here, gentlemen, if you 
will be patient with me. 

Lincoln said when the shepherd drives the wolf from the flock, the 
wolf could say his freedom is restricted, but it assures the flock of the 
freedom to live. 

We have bulldozers today that are knocking out small businesses 
all over our highways and suburban areas, and when these bulldozers 
call themselves discount houses and come into a territory, they just 
make it absolutely impossible for a small man to stay in business, and 
if Lenin was right, if Marx was right, if all of the rest of them, that 
small business is the biggest obstacle in the path of communism in the 
- United States, gentlemen, I think we are falling right into their hands. 

And Logan, the head of the Chain Store Association, said by 1968 
there will be 40,000 fewer food stores in the United States, and our 
increase in business will be $18 billion. 
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The number of manufacturers are down in the United States from 
17,900, since 1952, despite a 16-percent increase in gross national out- 
ut and a 10-percent increase in the population. 5 

Now, they all bring up this idea, “Well, look how many small busi- 
nesses there are today and how they have kept their own.” : 

They say nothing about the new things that have come into the 
market, like radio, television, electronics, and all of these services that 
have come into the market place to open up whole fields of small new 
pusinesses, but when you go to Chicago and find 80 percent of the re- 
tail ry business in the hands of the chains, go to Cleveland and 
find 76 percent of the grocery business in the hands of the chains, when 
you go to our big centers over the United States and see what these 
percentages are, you discover what has happened in shoes and dime 
stores, and everything else. 

Another thing that made the picture look Fes that I would like to 
call to your attention particularly, Senator Humphrey, you remember 
that they referred to a chain here a couple of years ago as three stores. 
Then they changed it to 10. So you see that threw into the independ- 
ent column everything below 10. It threw all of those 5 and 6 and 7 
supermarket chains all over the United States into the 3, which made 
the independent picture look real good. I don’t know why they did it. 
I don’t ame whether it was politics or what it was, but there was 


something back of it that didn’t go very good with me. 

We have a $275 billion debt or mighty close to it. I don’t know 
how we are going to pay off those debts and pay taxes with loss lead- 
ers. If a business is going to have 60 percent of its volume in loss 


leaders, 60 percent of its volume is not going to pay an income tax, 
and that 60 percent volume is going to take the income tax off the other 
40 percent, so I believe we have a tax proposition here as well. 

think these veterans that are coming back, I ride on the plane 
with them, I ride on the train with them, I don’t tell them who I am, 
I start talking to them. I imagine you do, too, both of you Senators 
may do the same thing. 

ou don’t tell them who you are or what you are thinking, and 
you find out a great deal. They are wondering what they are fight- 
ing for, and one soldier said to me the other night coming in from 
Kansas City, “I don’t want any free education, I don’t want any free 
medicine, I don’t want anything; all I want is the freedom to go out 
and find myself a job in the field that I want to find it in, or open up 
the kind of business I want to open, and I want a free chance.” 

I believe these veterans coming back are going to be a problem, and 
I think that the whole aim of this Congress should be to give as many 
people as possible in the United States something to do, something 
to love and something to hope for. 

ose are the three fundamental, in my opinion, pillars of our 
free society, something to do, something to love, and something to 
hope for. 

And if fair trade protects the young man going into the market 
place and gives him a chance to compete, I think it is more important 
that these young people have their chances to compete and they stay 
in favor of the capitalistic system than it is merely to provide the 
Masters or the Schwegmanns or the fellows who want to sell records 

low cost or drugs below cost, a chance to ruin and take over an 
entire community. 
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Senator Thurmond, if you are satisfied with that, I think that I 
would like to leave this here now to the next witness, so that I don’t 
take up any more time. 

Do you have any questions ? 

Senator Humpurey. No, thank you. I know of your fine work. 

Senator THurmonp. Mr. Wilkinson. 

Senator Humpurey. Is Mr. Wimmer still here? 

Mr. Wimmer. Yes, sir. 

Senator Humrurey. I have the letter you sent Mr. Othman. It is in 
my office. If you have an extra copy, I would like it before you leave 
the room. You don’t need to give it to me now. 

Senator THurmonp. Mr. Wilkinson, if you would like your entire 
money printed in the record and then speak off the cuff, you may 

o that. 


STATEMENT OF R. J. WILKINSON, EXECUTIVE MANAGER, MASTER 
PHOTO DEALERS’ & FINISHERS’ ASSOCIATION, JACKSON, MICH. 


Mr. Wirxrnson. That is exactly what I plan to do, Senator. I 
have one facet of this statement that I feel hasn’t been hit too directly, 
and I will go directly to that after identifying myself. 

My name is R. J. Wilkinson. I am executive manager of the 
national trade organization in this field, the Master Photo Dealers’ and 
Finishers’ Association, whose home offices are located in Jackson, Mich. 

This organization is composed of member firms comprising over 
1,800 of the principal retail photographic stores and photofinishing 
laboratories in the United States. 

Without going into further detail there, I can say that almost to 
a man these dealers are advocating and praying for Federal legisla- 
tion such as is under consideration here. 

In addition to the statements and observations made as executive 
manager of this national association, in which capacity I have served 
for over 24 years, I have, until very recently, been an owner-operator 
of a typical retail establishment, composed of a retail photographic 
store and a photo film finishing laboratory operated in combination, 
in this same midcountry city of 85,000 population. This statement 
therefore is based not only on experiences and contacts with the in- 
dustry as a whole, but from the close personal observations of the 
problems faced in my own business. 

This statement will make no attempt to explore the background 
of legal viewpoints surrounding the important legislation before you, 
as these matters are being adequately covered by other witnesses who 
are better qualified in that field. 

Rather it will undertake to discuss quite frankly the direct impact 
on the people and firms engaged in the photographic business and 
the destructive and profitless prices being widely forced on retailers 
generally by the “loss leader” and “discount selling” techniques that 
are now being used by firms who claim to be champions of the con- 
sumer’s interest. 

Their baiting tactics, far from benefiting the consumer, are a de- 
lusion and snare for the consumer that is also destroying legitimate 
service businesses, and in many places creating retailing monopolies 
in their place. 
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We believe it is just as incumbent on the Federal Government to 
be concerned with legislation to restrain monopolies in the field of 
retailing and distribution as it is to restrain monopolies in manu- 
facturing. : 

I couldn’t possibly agree with the previous witness more in his 
conversations as to what the total effects of this predatory selling 
are on our young people and retail selling. 

Both work to the Ducdaasinas of the public and the national econ- 
omy. Some retail monopolies are clearly being fostered by the lack 
of some effective controls of destructive loss-leader selling techniques. 

Retailing today is no longer an intrastate affair. State borders 
and vast distances no longer provide barriers to retail distribution 
practices, good or bad. 3 

Superhighways, airmail, and fast transportation and communi- 
cation all tend to expose the photo dealer in Michigan or Colorado 
to the competitive tactics of the worst elements in retail distribution— 
wherever they are located. 

These facts point up the futility of legislative controls on a permis- 
sive, State by State basis, such as has been the situation in past fair- 
trading legislation. Only the intervention of Federal legislation such 
as the Humphrey-Proxmire bill, S. 3850, or similar Federal legislation, 
can have any chance of providing effective control of destructive dis- 
tribution practices and keep Main Street businesses in hundreds of 
cities and towns from withering and dying on the vine. It is already 
happening. 

ar from benefiting the consumer, such activities are driving quality 
brand-name products off the counters and out of his reach in thou- 
sands of stores, both large and small, and forcing such retailers into 
putting their sales efforts elsewhere. 

The reason is simple—they cannot sell these quality-branded goods 
and equipments at a profit, and they cannot meet the deep-cut 
prices used by loss-leader sellers, unless they, too, adopt the other 
tactics of such sellers ; namely, to “bait them in” and then pressure them 
into buying substitutes or other long-profit items. 

Contrary to the opinion commonly voiced by the enemies of com- 
petitive fair-trade pricing, small-business retailers do not want and 
seek no substitutes or a crutch to keep them in business. 

Their overhead is, in fact, lower than many of the department 
stores and no greater than many of the other types of stores that 
feature deep-cut prices on brand-name advertised products. 

They do need and should have legislative protection against the 
trickery and deception of loss-leader selling activities in a law which 
does not reduce competition, but, in fact, guarantees that there will 
be the continuous competition of many service retailers rather than a 
few big retailing monopolies. 

Such are the objectives written into the Humphrey-Proxmire bill. 
Real competition in value for the consumer is guaranteed by this 
legislation, for clearly each manufacturer who voluntarily chooses to 
adopt the competitive price maintenance features of S. 3850 will find 
his product wiped off the market if it is priced too high in relation 
to the prices of competing products of similar nature. 

_ We face this elemental fact: No one can regularly provide the serv- 
ices of retail distribution without a profit. This simple fact is just as 
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true in the so-called discount house, the large department store, or the 
smallest camera dealer on Main Street. 

The basic costs of salaries for sales personnel, rent, light, heat, and 
taxes, to say nothing of all the other essential and inescapable expe 
must be paid by every retailer. They must be added to the cost o 
every manufactured product. 

It thus becomes clear to anyone giving it any study, that offers to sell 
nationally advertised brand name peodusts of quality at prices that 
barely recover the cost of the manufactured product alone, stand 
clearly indicted on the face of it as a conspiracy to mislead the publie 
and in some way trick them into other purchases that will provide the 
necessary profit. 

That means frequent substitution of shoddy and inferior brands 
and constant effort to sell quantities of additional merchandise that is 
unidentifiable and carries long profits, or items on which the consumer 
has little ability to compare values. 

Taken together, these well-known methods of the professional price 
cutter in the retail business spell deception, misleading advertising, 
and trickery in business. There’s nothing exclusive about it, but it 
has far-reaching implications for consumers as consumers, for con- 
sumers as wage earners, for consumers as operators of business 
establishments. 

It substitutes trickery for integrity in business. It puts a premium 
on the production and distribution of shoddy goods and just as cer- 
tainly has the tendency to drive off the market the quality branded 
goods and drive into idleness the laboring people who manufacture 
such goods. 

It does not take much imagination to see that the current recession 
is partially related to the widespread discount selling activities and 
profitless prices that have been growing like a cancer on retail dis- 
tribution during the last 4 or 5 years. 

In this period, we have seen the rise of the so-called discount house 
and with them a rising tide of profitless selling by conventional service 
retailers in their frantic attempt to keep their customers and meet this 
predatory competition. 

Under the onslaught of these firms who make a business of baiting 
the public with loss leaders composed of quality brand name produets 
that have established a value in the market, we have seen the utter 
inadequacy of present permissive, State by State, fair trade legisla- 
tion, to cope with the problem. 

The prosperity of thousands of small, medium, and large service 
businesses has been drained away, their selling and promotional 
efforts reduced, and their employees’ incomes being reduced or failing 
to be advanced with the rising costs of the day. 

All these small business people are consumers too, and their inability 
to buy because of reduced prosperity or incomes has taken them out 
of the market for millions of dollars of manufactured goods. 

Reduced demand means less manufacturing and less employment. 
Lack of profits in several million small business enterprises, may 
well be the trigger that has started the present decline for all elements 
of our economy. 

The failure of the conventional service retailer to secure a legitimate 
profit amounts to a wage cut for him and the millions of people he 
collectively employs. Wage cuts don’t make for prosperity. 
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Resale price maintenance through proper legislation is not price 

Our members do not believe in price fixing. Economists all 

that to fix the price of commodities and services through collu- 

gion and agreement oa groups of producers or groups of retail 
sellers is unsound and aes the public interest. 

Competition should preserved by our laws just as control of 
monopoly is a function of good government. But the preservation of 
open competition does not require nor imply that chaos or demoraliza- 
tion should be the end result any more than the existence of a big busi- 
ness implies that it is in fact a monopoly. 

It is price fixing and is unlawful for a group of manufacturers, 
engaged in the production of like goods, to sit around a table and 
conspire to fix the prices of the goods they produce and sell. __ 

It is price fixing for a group of retail grocers, retail druggists, or 
retail camera dealers to sit around a table and agree among themselves 
what their charges to the public for services and production shall be. 
Such activity is against the public interest and is clearly and right- 
fully prohibited by law. 

It is quite something else for a manufacturer, having produced a 
product of quality and merit, and having marked it with his name 
and brand to clearly identify his willingness to be responsible to the 

ublic for this product, to sit down and carefully compute what price 
it is worth and what must be charged to recover his costs and a fair 
profit, and what reward will be the minimum inducement for his dis- 
tributors or retailers, that will result in its widespread display and 
selling effort in retail channels and what price will, in open competi- 
tion with other products of a like kind and other producers of equal 
or greater efficiency, bring his product the maximum number of sales. 
That is the establishment of a fair competitive price in a competitive 
atmosphere. 

Clearly, if he is greedy and sets the price to the public too high in 
comparison with the price set by his competitor, the public can and 
will leave him and his product stranded for lack of sales. It has 
happened dozens of times in the sale of brand-name products under 
fair-trade pricing. 

If for any reason, in the sale of a product with or without merit or 
with or without the benefit of fair-trade legislation, it is finally priced 
at a level that does not recover the retailers’ costs for doing business 
and paying his help, he has no choice but to discontinue to sell the 
product or go bankrupt inevitably. 

A third alternative of engaging in deceptive advertising and loss 
leader selling is available and may enable some retailers to bait cus- 
tomers into buying shoddy goods in sufficient volume to make up their 
—. Such tactics are not in the public interest and should be out- 
awed. 

The whole process of establishment and maintenance of fair com- 
= price is loaded with the consumers’ interest and protected 
y the producers own self-interest. It is elementary business eco- 
nomics that a schoolchild can see through. It is not economically 
immoral and is not against the public interest. 

It is competitive price setting with the interests of his employees, 
his retailers, and the public carefully balanced to secure for himself 
amaximum number of sales of his product. His establishing of his 
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own minimum and maximum retail price, his widespread advertising 
of this product and price, places all of his cards face up in his relationg 
with the trade and the public. 

It guarantees the public that he is responsible for the product and 
that it contains a competitive value as compared with all other prod- 
ucts of the same kind, and they are free to buy the competing product if 
the value is less than offered by a competing producer. 

Clearly, his trade name and trademark and established price be. 
come a thing of value to the manufacturer directly in proportion to 
the number of people who come to have confidence in his produet 
and learn of the full competitive value offered for their money. 

Having examined some of our views with respect to the funda- 
mentals of permitting a manufacturer to establish and maintain com- 
petitive resale prices for his product, when such products are in open 
competition with other like products for the same uses, you may well 
ask, what is the retailer’s interest in such legislation as is proposed 
under S. 3850? 


SMALLER RETAILERS FACE DESTRUCTION OF THEIR BUSINESS 


Our interest in the reestablishment of legislation on a Federal level 
to implement and make effective the right of manufacturers to estab- 
lish and maintain competitive established prices for retail distri- 
bution of branded trademarked goods and equipment is a fundamental 
one. 

Under the selling practices of the predatory element and the re- 
tail monopolies can be brought under reasonable control through legis- 
lation, which inherently forbids and prevents loss leader and bait ad- 
vertising in the selling of such branded quality products, then many 
service retailing units of business are inevitably going to be driven out 
of business. 

You have only to examine the business roster of any main street 
in America to see for yourselves that even in spite of the nominal 
restraint against destructive competition that has been exerted durin 
the past years when the fair-trade laws have been in partially ef- 
fective operation, hundreds of the smaller independent business es- 
tablishments have been driven out of business, one by one, by the large 
chainstore, department stores, and discount houses. I challenge any- 
one to show me one of such operations that has not had as its principal 
inducement to patronage the cut-price advertising appeal. 


EFFECT OF PRICE CUTTING ON PHOTO RETAILERS 


The retail photographic store selling cameras, lenses, filters, films, 
and photo-processing services to the consumer is essential to the con- 
tinued growth of the photographic industry. 

The photographic industry is important to the whole national econ- 
omy and it is an especially important facet of the national defense. 
Ask any military man. 

It is a business that requires, nay demands, constant technical and 
service assistance to the consumer if he is to get his money’s worth 
out of his purchase of photo equipment. 

Without this sympathetic treatment of the consumer, much of the 
business would wither away. Even the customers who purchase at the 
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rice cutters or the discount house find it necessary to come to the | 
hotographic stores for assistance with their cameras and projectors, | 
and inconsistent and unfair as it may seem, that’s exactly what thou- 


| 
| sands of them do. : 
, Customers don’t seem to think there is anything unfair about it. | 
Time after time in our own store, I’ve had someone come in—some- : 
times a person we have spent a great deal of time to sell the idea of | 
icture making to, and plank down on our front counter a movie 
P g : . nana 
camera or projector and say, “Look at the bargain I bought in Chi- 
t r New York—(or some other larger center). How do you 
run the darned thing ?” 
. This costs the camera dealer real money, without any income, in 
- providing the facilities and paying the personnel to wait on and help 
n such customers. Lack of providing such technical assistance is one 
l important way in which the discount sellers reduce their costs. The 
d thoughtless consumer couldn’t care less. 
The retail photographic dealer differs from many other merchan- 
dising establishments in the retail field in that practically everything 
he sells is highly recognized, quality-branded merchandise that is 
nationally advertised. 
| He has no place to secure them nor is he able to load his counters 
D- with unbranded photographic goods of dubious quality or price and 
r he certainly does not have the Freilities to attempt to sell a volume of 
il little-known nonphotographic merchandise to bolster his profits. 
Unless he can sell the popular brands of equipment and materials 
G- at a price that permits a normal profit, he is doomed to certain failure. 
. Because his products are exactly the kind of branded items of popular 
i. appeal that make good bait advertising for predatory sellers, nearly 
ly everything he sells is now being offered at near cost prices or below by 
ut someone with whom he must compete. 
Take, for instance, the catalogs of most any firm who advertise 
et themselves as a discount house. You will find large areas of such 
al catalogs given over to diamonds, watches and miscellaneous items 
such as ice cream freezers, hedge trimmers, electric sprayers, unknown 
7” radios, unknown brands of binoculars and other long-profit items— 
val but the bait in the book—and you'll find their names played up in big 
ge type—are nationally famous brand names of photographic equipment, 
ly: Kastman Kodak, Polaroid, Argus, Ansco, and these offered at sub- 
ral stantial discounts in prices that leave no profit at all for a retail 
photographic dealer. 
His certain failure is clearly written into the current chaotic mar- 
ket situation, yet when he goes out of business and is no longer avail- 
ns able to promote and service this business, even the discount house will 
al no longer find it practical to advertise photographic goods as loss 
leaders and will usually drop such goods, because they no longer 
“ attract buyers and serve as bait. 
on It is not hard, then, to show that with reduced sales there will be 
reduced employment in the photographic factories, and the very con- 
ad sumer who gloats over his bargain finds himself paying over and 
rth over again in lost earnings. 
ter in this statement I shall attempt to prove this from an actual 
the case study conducted in our own business, and do so because it shows so 
the 
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clearly the bad effects of uncontrolled loss-leader selling that faces 
all of our retail photographic dealers today. 

Never in the 24 years of my service to this photographic business 
have I received so many letters complaining of the hopeless situation 
facing most retail photogr aphic dealers. Many of them are demand- 
ing that the association do something to stop the loss of their business, 

T have just concluded ahout 8,000 miles of travel to various centers 
from coast to coast, and I have never in all the years found so many 
owners quietly looking about for someone to buy them out—which, 
interpreted, simply means that they are trying to salvage something 
from their years of work before they finally find it necessar y to liqui- 
date or go broke. 

Everyw here the same problem: “How can I possibly stay in busi- 
ness and meet the loss- leader prices of discount sellers?” Many of 
them will not be able to stay in business. 

For proof, I call your attention to the very recent report of one of 
our leading business papers who report statistics from Dun & Brad- 
street’s reports, in which they point out that in the week ended Feb- 
ruary 6, 1958, business failures jumped to 342, while in the preceding 
week they had reached 326, which compared w ith 287 business failures 
in the same week of 1957. They further point out that—and I quote: 

All of the week-to-week increase was concentrated in retailing and in com- 
mercial service—all but 3 of the 9 major geographic regions showed an increase 
in failures for the week. 

The facts surrounding this destructive price cutting are easy to point 
out, as, for example: One of our largest photo manufac turers sponsors 
a popular television show in which, 1 by 1, important models of his 
equipment are demonstrated and explained to the television audience 
in the intervals between acts. 

These demonstrations «lways mention the price. You can pick up 
your newspaper the next day ‘and very certainly count on finding the 
advertisements of some predatory nonphotographic merchandiser 
offering that particular product for either exactly what it costs from 
the factor y or a few cents more. 

What possible motive could they have for baiting the public with 
such a price, other than the certainty of exploiting them in some more 
profitable way after they get them into their stores? 

The legitimate service retailer depending on photographic sales 
simply cannot stock and sell such goods under these conditions; so 
that the brand-name product, on which he can make no profit, is sim- 
ply pushed under the counter and his effort to sell something else in 
its place is all that’s left for him to do. 

This means additional sales of unidentifiable foreign brands of 
photographic equipment, which certainly does not boost our national 
employment figures. Usually, even that is not a very profitable 
alternative in a photographic store. 

As you are aware, price stabilization under State fair-trade laws 
has, more or less, broken down, not because they are unsound in prit- 
ciple, but because they have been made ineffective by predatory sellers 

taking advantage of the fact that such laws were not effective on @ 
national basis. 

A vast volume of photographic equipment and goods have been sold 
across State lines by mail from States that did not have effective fair- 
trade laws. 
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This business has always been secured alone by advertising of deep- 
cut prices on popular branded items. This has made it utterly impos- 
sible for a manufacturer of nationally advertised and nationally dis- 
tributed products to enforce the provisions of such State legislation 
as was available. 

He could not, in fairness, enforce a price on one group of his dealers 
that left them helpless against those who could not be restrained from 
loss-leader selling from an adjacent area or State. 

The retail direct-mail advertising of such predatory sellers, having 
been placed in the hands of his customers, has left the local photo 
dealer helpless. He could not sell without meeting such price compe- 
tition, and he could not stay in business without a profit. 

The only alternative for him would be to adopt the techniques of 
these price cutters and set up the same schemes to mislead the cus- 
tomer into substitute purchases. The success of such a course, on a 
local basis, dealing day after day with the same customers, is short 
lived. 


EFFECT OF PRICE CUTTING ON PHOTOFINISHERS 


The photofinisher is the businessman who operates a processing 
laboratory to develop, print, or enlarge the snapshots made by camera 
users. He is operating a service business and, usually, is servicing 
several hundred retail outlets, such as drugstores and retail photo- 
graphic stores who do not operate their own photofinishing plants. 
As a service business, you might conclude that he is relatively unaf- 
fected by the price cutting that is taking place on photo equipment 
and films, yet quite the contrary is true. There are about 60,000 drug- 
stores in the country who sell film and take in such photofinishing 
from the public. Such stores are successful directly in proportion to 
the effort and investment they make in operating a retail photo- 
graphic department. The more successful of them are, in fact, ran- 
ning small camera shops as a department of their drug business. 

The photo finishers spend thousands of dollars and millions of man- 
hours of time trimming windows, helping with photo-department in- 
stallations, and assisting them with promoting and advertising such 
retail photo departments. He must do this in order to expand his 
own income from such dealers through the growth of their photo- 
department business, which, in turn, leads to more and bigger sales 
of photofinishing. 

Today, many of these stores are throwing out their photo depart- 
ments or, at least, abandoning or cutting down their advertising and 
efforts, reducing their investment in such departments simply be- 
cause they cannot sell photographic goods at the deep-cut prices that 
are being offered by professional price cutters and discount houses 
and make any profit. These are the mass-distribution outlets for 
photofilms and inexpensive camera equipment. They are important 
to the photofinisher; they are important to the photographic manu- 
facturers; and they are supplying a convenient local service for the 
consumer right where he lives. Their withdrawal from the business 
hurts the whole economy, yet why should they provide such local 
services for the consumer if they can’t make a profit? Our members 
who are photofinishers are being hurt by these activities of price 
cutters who are slaughtering the prices on the popular items that 
make such business possible. 
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Maybe the best way I can dramatically show what is happenin 
to the smaller retailers under conditions existing today is to go bae 
and relate a true story of my own experience. It can be duplicated 
all over the land and in hundreds of nearly identical circumstances, 

I will digress for a second and say I didn’t come here expecting to 

praise Masters, but I do commend to the committee the testimony 
which so eloquently demonstrated the fact that the passage of fair 
trade does not and will not impair the public’s ability to buy low- 
(een products. Rather than demonstrate any good reason for not 
aving fair trade, I felt he did an excellent job of showing that 
those who fear that fair trade means price fixing in all its evil con- 
notations can put aside their fears, that the Masters and Schwegmann’s 
and others who believe in that type of merchandising have shown 
unusual ability to secure and provide and sell competing produets 
at fantastically low prices and, therefore, the public will never be 
deprived of the choice in fair trading standard, nationally advertised 
oods. 
Now, I would like to take a second to tell you a personal story, 
because it demonstrates graphically what is happening to these people 
that are complaining. It tells exactly what is happening to a photo- 
graphic dealer. I believe, if you take a single example and spell it 
out and trace its effects and multiply that by the national picture, 
you have a pretty accurate picture of why we should or should not 
pass such legislation. 

We had operated a retail photographic store for many years, sell- 
ing cameras, films, photo supplies, and equipment. In the period 
previous to the establishment of the State-by-State fair-trade laws, 
we saw the entry of the 16-millimeter home movie camera that has 
since become a big factor in sales. We saw in this new product an 
opportunity to build up a prosperous business for ourselves and our 
employees. We installed a fine home motion-picture department. 
We manned it with expert, trained salespeople whose duty it was to 
promote, sell, and teach the use of this equipment. We put in a fine 
projection room for the free use of customers; we collected and mailed 
their film into the processing laboratories without charge. We 
helped them edit their films, and taught classes of interested camera 
clubs the advanced technique of getting successful home movies. We 
kept records and a registry of what each customer owned so that we 
could aid them if equipment was lost or stolen; we serviced, cleaned, 
and oiled their projectors and polished their camera lenses—in fact, 
we built up a long line of customer services which were given with- 
out charge to those who purchased movie equipment regardless of 
where they bought it. We arranged installment accounts for those 
who could not otherwise own such equipment. I want you to see 
that we did set up a lot of valuable services to aid the customer get 
picture results for the money he spent. 

It is important that you keep that point in mind. 

Our markup or gross profit on the equipment and film rolls sold 
in the movie department was 3314 percent. Our overhead—the cost 
of rent, heat, light, and sales staff and the other essential costs of 
keeping the establishment running—was on the average about % 
percent. Home movies were relatively new, and for about 2 or 3 
years we had this business almost unhampered by predatory, loss 
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leader, cut-price competition. Certainly, we did not get rich, but 
we paid our help well, and the entire community was benefited by this 
activity. We used to sell from 400 to 700 rolls of movie film per 
month at the regular manufacturer-established price—then it hap- 


We found ourselves developing new prospects, loaning them cam- 
eras for trial, putting on shows to induce sales prospects to sign on the 
dotted line. Then they started to tell us something like this, “Well, 
Wilkinson, we have decided to buy a movie camera, and we appreci- 
ate your efforts to show us how to use it, but we find we can get one 
in Chicago at a 20-percent discount. If you care to match this price, 
we would prefer to buy it from you, of course.” 

We lost 2 out of every 3 sales we developed during the last year 
of this department. We were still able to keep going on the revenue 
brought in by film sales. Then the dam broke. 

A national-catalog company’s local retail store two blocks away put 
in movie film for these movie cameras we had sold. They priced it 
at $3.95 per roll—5 cents less than the film cost them and us in Roches- 
ter, N. Y., where it was made—to say nothing of the transportation. 
They had no other photo equipment or supplies, offered no assistance 
or services to owners; in fact, their clerks told customers who asked to 
be shown how to load cameras, “Take your camera down to Royal 
Service ; they’ll show you all about it.” 

And we did for a time—at our own expense. Our film sales dropped 
from 400 to 700 rolls a month to 15 or 20, and these only to folks who 
had missed the ads. To make a long story short, we had to close the 
movie department and release three people. Fortunately, we still 
had some products and services in other lines or we would have quickly 
gone broke. Macy’s store in New York did the same price cutting 
on film and drained away many local sales despite 900 miles of dis- 
tance, which highlights a point that, today, State boundaries mean 
nothing as far as competition with price is concerned. 

You gentlemen might well say at this point, “It was to bad for you, 
but the public got their film cheaper, so, in total, everything was 
0. K.” 

That’s one of the mistaken conceptions about this whole subject. 
When a product is driven out of a service store such as ours, the public 
ets hurt, too. Here is how it worked out: At the time we closed the 
epartment, we had sold and created nearly 800 owners of movie 
equipment in our city, which, considering the population, was pretty 
good—good enough that it attracted national attention in trade circles. 

Eighteen months after we quit the department, we took a house-to- 
house survey to find out what had happened to this business. 

We found that these folks had received no assistance or service with 
their cut prices. The lack of suggestions and service assistance 
caused enthusiasm to dwindle and equipment to gradually be shelved. 
When enthusiasm died, the consumption of film dropped, and when it 
no longer had mass appeal as a loss leader, the local cut-price catalog 
store quit handling the film. Our survey disclosed that less than 50 
of the owners were still using the equipment. This drop in the use of 
the equipment meant that, back at the factory, there was less film 
manufactured and less payroll. The people who had bought the 
equipment lost their investment; we lost the department of our busi- 
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ness; the manufacturers lost sales and production; and labor lost its 
wage. Multiply that picture by hundreds of instances like it all over 
this country—some greater and others of lesser size—and you have an 
accurate picture of what predatory loss-leader selling of nationally 
advertised brand-name products does to a small business in the photo- 
graphic field—in fact, to the whole national economy. It’s happening 
today at an accelerated rate. 

I was impressed with the testimony of this gentleman from Masters, 
In showing you the beautiful bargains and low prices, he neglected to 
point out that one of the things that brought the mob there in large 
numbers to buy the bargains was the advertising appearing in New 
York papers offering this kind of prices at cost and, sometimes, below 
actual invoice prices. 

As an aside on the consumer’s interest, we know of one local jeweler 
who was a customer of ours, normally, but he bought his movie camera 
in Chicago at a 25-percent discount and then he and his wife took 
a vacation to Alaska—their first in 18 years. He went up to this 
local cut-price store and bought 30 rolls of film at $3.95 per roll and 
saved $2.05 on each one. They didn’t know how to show him the 
loading procedure; the Chicago discount house failed to send him 
any instructions, and he never got a single frame of pictures—no one 
told him he had to leave a loop in loading the camera. Everybody 
lost except the predatory seller who, presumably, found advantage 
in creating the impression that they are so much more efficient that 
they could be sold for less. 


SUBSTITUTION AND SWITCHING HURTS THE PUBLIC 


It hardly needs explaining to you gentlemen that when any retailer 
anywhere finds that, as a result of the loss-leader advertising of pred- 
atory sellers, he can no longer sell a certain quality branded product 
at a price that will recover his costs, he must discontinue the sale of 
such items and, if possible, switch his customers to other products upon 
which he can make a profit. 

Even in the big stores, using the loss-leader techniques in their own 
advertising, clerks are taught the art of switching customers, after 
they ask for the advertised item, to other products upon which the 
store can make a larger profit. Whenever any product is under such 
price attack, it can be practically driven off the market because it be- 
comes unprofitable to those doing the advertising and their competi- 
tors, as well. 

The repercussions of this vicious cycle have almost driven out of 
the market certain items at various times. The public finds that 
these quality products are actually hard to find under these circum- 
stances. Statements like “We are just out,” “We expect a shipment 
next week,” and similar remarks are made to be quickly followed by 
the suggestion of profitable substitutes. The customer frequently 
gets discouraged in his quest and buys whatever he can get. 

No retailer, big or little, is going to make it easy for customers to 
secure articles upon which there is no profit or, in fact, a loss—they 
go under the counter and, eventually, out of stock entirely. This has 
the effect of penalizing the manufacturer of quality products, en- 
courages the producer of shoddy, and tends to force consumers to take 
inferior goods, frequently at the same or a higher price. 
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We think the situation was well summed up in the statement of the 
Honorable Col. Charles H. March, late Chairman of the United States 
Federal Trade Commission, who said: 

If the people want monopoly, if they want all the avenues of production 
and distribution in a community controlled by one or a few, then loss-leader 
selling is a way to obtain this. If, on the other hand, they do not want to 
put all the production and distribution of the necessities of life into one or a 
few hands, then the competition of the small-business man must be present and 
unfair trade practices must be prohibited. * * * Loss-leader selling is one of 
the most remorseless enemies of healthy competition. 


DESTRUCTIVE PRICE CUTTING FORCES DILUTION OF QUALITY PRODUCTS 


Destructive price cutting does not mean real savings to the public, 
for no one can afford to stay in business without a reasonable profit. 
If unrestrained, chaotic competition is to, in fact, exist, then it is 
inevitable that there is no stopping point where the independent re- 
tailer can stand and still remain in business. Inevitably, the technique 
of loss-leader selling and price juggling by the big department stores 
or remote-controlled chainstore organizations and discount houses 
will reach all the items in which there is well-established value and, 
therefore, consumer preference. What, then, happens to the public’s 
free choice of products? He becomes a pawn in a price war that 
drives off the market the most desirable items, and he has, himself, 
aided monopoly and brought about the scarcity of desirable brands 
of goods. 

It is well known and long established that, once the retail monopo- 
lists find that the loss-leader price no longer diverts the customers of 


their smaller competitors or the unprofitable cut — has become 


the new standard price in the minds of the public, they, too, abandon 
the product as no longer serving their scheming purposes. 

Manufacturers, thus faced with the loss of large numbers of their 
retail outlets who can no longer sell their product at a profit, find their 
market gone, their production curtailed, and employment lowered. 
They face the urgency and necessity of producing new or other prod- 
ucts from which the top-quality characteristics have been removed or 
diluted to a point where they can be offered at the lowered prices which 
the public as been led to believe are sound prices. This quality 

ueeze is the inevitable aftermath of destructive price cutting. Few 
of the public are competent to detect the adulteration which they, 
themselves, have forced in their endless pressure to secure a low price 
without regard for other factors. 

Gentlemen, the backbone of the American economy is in the opera- 
tions of thousands of small-business units, providing on-the-spot dis- 
tribution of the products of our vast production lines. Prosperity at 
the grassroots is represented by well-paid jobs and improving oppor- 
tunity at the local level. Any legitimate step you can take to stabilize 
the growth and progress of small business is a step to strengthenin 
our resistance to all the foreign isms and socialistic scheming. Sma 
business wants no subsidies, nor does it want competition eliminated. 
We believe that fair-trade legislation, inadequate as it is now proving 
to be, has, at least, demonstrated that, in principle, it is one of the 
most practical, legitimate influences in giving small and independent 
business an opportunity to operate honestly and thus eliminating the 
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tendency to concentration of business in the hands of a relatively few 
big retail merchandising monopolies, which can be so easily attained 
if they are permitted to ruthlessly engage in loss-leader selling. 

Gentlemen, we urge your favorable consideration of the Humphrey- 
Proxmire bill, S. 3850, because we believe that, in its present form, it 
will go far toward the reestablishment of the Main Street retailer as 
a sound part of the Nation’s economy. We believe that it represents 
an important and necessary roadblock to the establishment of monop- 
olies in the retail distribution field, and, as previously mentioned, we 
think that monopoly in distribution is more damaging of the public 
interest than monopoly in the manufacturing field, where much effec- 
tive legislation already exists. The retailers of the country should 
not be forced to scheming and trickery to exist in business. This first 
decline in business is seeing a slaughter of small distribution estab- 
lishments, and it will continue at an accelerated rate unless the Con- 
gress provides some controls to restore orderly competition. On be- 
half of the hundreds of photographic dealers and photofinishers | 
represent, and the thousands of other retailers with whom they do 
business, I want to thank you for your courtesy and consideration. 

In conclusion, I would be glad to answer any specific questions 
relating to the problems of photographic dealers. 

Senator THurmonp. We have to go to a vote on the floor now. 

Those who wish to testify in person may remain for about 45 
minutes. 

Those who cannot wait may give counsel your name and be notified 
of the next hearing. If you wish to submit a statement for the record, 
that will be perfectly agreeable, also. 

(Recess taken until 8: 05 p.m.) 

Senator Brete. Gentlemen, the hearing will come to order. I will 
start off by apologizing for the makeshift manner in which we have 
been working today. We have not been able to control the situation 
on the floor, it has rather been controlling us. We have had to answer 
a number of rollcalls and votes. I understand that we have two wit- 
nesses that we wish to accommodate. 

Mr. Grinstern. Three. 

Senator Birnie. Three. The first witness is Mr. Craig. We will 
start with Texas, that being the farthest away. Mr. Craig. 


STATEMENT OF RICHARD CRAIG, SMALL, SMALL & CRAIG, 
AUSTIN, TEX. 


Mr. Craic. Mr. Chairman, gentlemen, my name is Richard Craig. 
I take it that you would like to put this statement into the record. 

Senator Brsxe. It is understood, as has been the case with all of the 
witnesses, that the statement will be incorporated in full in the record. 

Mr. Craic. I will summarize a little from that statement and then 
I would like to make a few comments if that is all right. 

Senator Bree. That is all right. 

Mr. Craic. I am an attorney in Austin, Tex. Our firm represents 
a group of Texas retail stores who have an informal organization 
calling themselves Texas Merchants Association. They are listed in 
our prepared statement. Most of these organizations are what you 
would class as supermarkets. They operate in both the metropolitan 
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areas of the State and also the small towns. They are scattered from 
the Panhandle section to the coast area. Now one of the groups, Leon- 
ards, is a downtown department store in Fort Worth. Bruners op- 
erates neighborhood department stores or suburban department stores. 
I recall that predictions have been made as to the terrible situation 
which would obtain in the absence of fair trade. Texas is one of the 
States which does not and has never had a fair-trade law. It is the 

ition of these merchants that they have been able to compete more 
effectively against the national chains because their hands are not 
tied on price. There are various ways to compete in the retail field but 
these merchants for whom I speak are convinced that they must be 
able to compete on price. 

Now, I think this committee is interested in facts and with your 
permission I would like to read into the record a letter addressed to 
the committee signed by Carl Bruner of Bruners, the neighborhood 
department stores in San Antonio. I read as follows: 


Gentlemen of the committee, we operate 6 small department stores in San 
Antonio and 2 in Corpus Christi, Tex. Our first store was opened December 5, 
1949. The practical effects of H. R. 10527 and its comparion bill will be very 
harmful to us and thousands of small retailers in our class. We therefore 
oppose it. 

We and thousands of other small retailers compece daily with such giants of 
retailing as Sears, Roebuck and J. C. Penney Co. 

We could give you a hundred illustrations of handicaps to us and aids to 
the giant retailers this bill will provide. 

In the interest of time we will give one. 

In most of January this year we sold muslin sheets below our cost, not because 
we wanted to but because it was necessary to meet the prices of Penney and 
Sears. If we are to exist and grow, we must be competitive. We used in these 
sales Garza muslin sheets made by Post Mills of Post, Tex. Garza is a well-known 
brand in this area. Post Mills is owned by Burlington Industries and they 
make sheets for J..C. Penney Co. Post takes the same sheets from the same 
looms and puts Garza labels on the ones they sell to merchants such as us and 
Nation Wide labels on the ones shipped to Penney. Penney buys the sheets 
much cheaper than we do. Our volume is not large enough to attract special 
prices such as Penney gets from Post. If Post were to fix prices of Garza sheets 
under this bill we would be virtually forced out of the sheet business. Penney 
would not be bound as they own the Nation Wide label. 

Since Penney buys the same sheets substantially cheaper than we do, and 
our prices are fixed at some price above our cost, we would be unable to com- 
pete with Penney on sheets. We cannot lose a sheet customer without losing 
that customer’s other business. 

Fortunately we are not in the same position on many items as we are on 
sheets, but we are on such items as pillowcases, boys’ blue jeans, work clothes, 
and dozens of others. 

It is obvious that it would be to Penney’s advantage to see prices fixed on 
Garza sheets. They don’t sell Garzas, they sell the same sheet under their own 
brand name, Nation Wide. 


I would like to file this letter and will not read the rest of it. 

Senator Brste. We will file it as a part of the record. 

_ Mr. Crate. I would also like permission to file for the record in the 
interest of your time, Senator, a letter from Wuest Supermarkets; they 
operate four stores as set out in the letter. 

Senator Brste. That may be made a part of the record. 

Mr. Craic. Letter sisted By Joe Weingarten, chairman of the board 
of J. rengareesly Inc., which points out that under the lack of price- 
fixing regulations obtaining in the State of Texas, his organization has 
grown from a $300 capital in 1901 and 1 store to an organization whose 
sales in the last fiscal year were $123 million. This progress was made 
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until recently altogether in Texas where fair trade has never appeared 
upon its law ae 

I further ask permission to file this letter to the committee signed 
by Mr. H. E. Butt of the H. E. Butt Grocery Co., and a letter signed 
by Mr. Lewis of Lewis & Coker and a letter signed by Mr. Becker of 

andy-Andy Supermarkets. 

Senator Brste. They will all be made a part of the record. 

(The documents above referred to are as follows :) 


BRUNERS, INC., 
San Antonio, Tez., July 15, 1958. 

GENTLEMEN OF THE COMMITTEE: We operate 6 small department stores in San 
Antonio and 2 in Corpus Christi, Tex. Our first store was opened December 5, 
1949. 

The practical effects of H. R. 10527 and its companion bill will be very harm. 
ful to us and thousands of small retailers in our class. We therefore oppose it, 

We and thousands of other small retailers compete daily with such giants of 
retailing as Sears, Roebuck and J. C. Penney Co. 

We could give you a hundred illustrations of handicaps to us and aids to 
the giant retailers this bill will provide. 

In the interest of time we will give one. 

In most of January this year we sold muslin sheets below our cost, not be- 
cause we wanted to but because it was necessary to meet the prices of Penney 
and Sears. If we are to exist and grow we must be competitive. 

We used in these sales Garza muslin sheets made by Post Mills of Post, Tex, 
Garza is a well-known brand in this area. Post Mills is owned by Burlington 
Industries and they make sheets for J. C. Penney Co. Post takes the same sheets 
from the same looms and puts Garza labels on the ones they sell to merchants 
such as us and Nation Wide labels on the ones shipped to Penney. 

Penney buys the sheets much cheaper than we do. Our volume is not large 
enough to attract special prices such as Penney gets from Post. 

If Post were to fix prices of Garza sheets under this bill we would be virtually 
forced out of the sheet business. Penney would not be bound, as they own the 
Nation Wide label. 

Since Penney buys the same sheets substantially cheaper than we do and our 
prices are fixed at some price above our cost, we would be unable to compete 
with Penney on sheets. Under this bill if we did compete we could not only be 
enjoined but sued for damages by any merchant in this area 

We cannot lose a sheet customer without losing that customer’s other business. 

Fortunately we are not in the same position on many items as we are on sheets 
but we are on such items as pillowcases, boys’ blue jeans, work clothes, and 
dozens of others. 

It is obvious that it would be to Penney’s advantage to see prices fixed on 
Garza sheets. They don’t sell Garzas, they sell the same sheet under their own 
brand, Nation Wide. 

It is equally obvious that Penny would have much more influence with Post in 
fixing a prices on Garzas than we would since they are much greater users 
of Post’s goods. 

OTHER OBJECTIONS 


The bill is a piece of unnecessary regulation and of all things the manufac- 
turer is made the regulator. 

(1) The manufacturer is made in effect a part owner of our business without 
any investment in it. 

(2) The manufacturer is given a voice in the management of our business 
without any responsibility for its volume or profits. 

(3) The manufacturer is given the power to fix our prices, not by negotia- 
tion with us, but by most any kind of notice however vague. 

All this power is to be given not just to the good and the wise but to all 
manufacturers on the theory that they alone have built up public acceptance 
to a trade name or names which no manufacturer ever has or ever will do 
by itself. Thousands of retailers, most of them in our class, helped build this 
acceptance. 
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If there must be regulation—and the Federal Trade Commission has repeat- 
edly opposed it, and we oppose it—then it should be by some impartial public 
agency, not by manufacturers. 

Respectfully submitted. 

BrRuNERS, INC., 
By CARL BRUNER. 


WUEsT’s, INC., 
Seguin, Tew., July 14, 1958. 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
United States Senate, Washington, D. C. 

HONORABLE MEMBERS: We are unalterably opposed to the Federal Fair Trade 
Act, being S. 3854 in the United States Senate. Our four supermarkets are 
committed to selling foods and associated items to our customers at the lowest 
possible cost to them. 

We desire no umbrella of protection for we feel that existing legislation 
adequately protects us from any possible malpractices and antitrust violations 
on the part of those who would seek to destroy our effectiveness in distributing 
foods to our customers. It seems obvious to us that those who desire spurious 
protection under the Federal Fair Trade Act are too much concerned with their 
own econmic welfare and too little concerned with their responsibilities to their 
customers. 

Respectfully, 
Harvey WueEST, President. 


J. WEINGARTEN, INC., 
Houston, Tew., July 14, 1958. 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
United States Senate, Washington, D.C. 


GENTLEMEN : We have for a generation opposed any efforts at price fixing in 
our State or our country. Having studied the effects of price fixing, we are more 
firmly convinced in our belief than ever, if that is possible, that bills such as 
§. 3850, which you are now considering, are detrimental in every way to the 
American way of life. The people of Texas have known this and it is our 
sineere belief (and we can prove it by statistics) that millions have been saved 
the citizens of Texas through the operation of the freé-enterprise system. 

If this is the result in Texas, why would the result be any different in the rest 
of the country? There were only three States that did not adopt previous price- 
fixing legislation or so-called fair trade(?); but the law has been challenged 
in many other States. 

So-called fair trade(?) has only become a law in many States, we believe, 
because the proponents of the bills, through their being heavily financed, have been 
able to conduct campaigns in those States ; while the poor unorganized consumers, 
not having an opportunity to be heard, have not been able to present their side 
of the story effectively. 

Only recently the Department of Justice, in opposition to bill H. R. 10527 
similar to S. 3850, quoted from a survey that they had made in which fair- 
trade(?) items as a group cost the public 26 percent more than in non-fair- 
trade(?) Houston, Tex. The other cities surveyed showed similar savings. 

We believe this is a vicious type of legislation to foist upon the American 
people because— 

(A) It is against the free-enterprise system that has made America great. 
The law of supply and demand will determine price, there is no need for legisla- 
tive action. 

(B) The consumer pays more and therefore it will reduce the standard of 
living of the American public because they will be unable to buy many things 
that they want because of the high prices they must pay on fair-trade(?) items. 

(C) It is price fixing which does not allow a low-cost operator to pass econo- 
mies on to the public. It therefore is a crutch for the inefficient operator in 
that it enables him to get higher margins. 

(D) It destroys competition on fair-trade(?) items and we think everyone 
agrees that competition must be the very lifeblood of all business; and is the 
main factor that reacts to the benefit of the consumer. 

Our business has grown from humble beginnings in 1901 of 1 tiny store and 
$300 capital (in fact the capital was still only $15,000 in 1925) to an organization 
whose sales amount to $123 million in its last fiscal year. This progress was 
made until recently, altogether in Texas where fair-trade(?) has never appeared 
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upon its law books. This same type success story has repeated itself many times, 
for a large number of other independent operators in Texas. 

Thus, it is shown that fair-trade(?) laws are not necessary to protect the 
small-business man, which seems to be the hue and cry of some organizations 
representing small business. We do not want or need any so-called fair-trade ( ?) 
price-fixing legislation. We, as a company, think it is in every way detrimental 
to the best interest of our State and country ; and more especially to the consumers 
of the country, on which all of our prosperity depends. We are urging this 
committee not to allow it to become the law of the land. 


Sincerely yours, 
Joe WEINGARTEN, 


H. E. Burr Grocery Co., 
Corpus Christi, Tewx., July 17, 1958. 


GENTLEMEN OF THE COMMITTEE: We are strongly opposed to the effects of 
House bill No. 10527 in that we feel that it is an unnecessary regulation of prices 
and would be detrimental in its effects upon small- and average-size independent 
intrastate operators such as our firm. 

In our minds there is little doubt but that it would cause an advance in 
prices to the consumer and would not be to the public interest. We very much 
hope that this bill is not passed. 

We operate 72 grocery stores in the State of Texas. 

Very truly yours, 
H. E. Butt, President. 


Lewis & CoKeER, INC., 
Houston, Tewxv., July 11, 1958. 
UNITED STATES SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
United States Senate Office Building, Washington, D. C. 

GENTLEMEN: It is our understanding that a public hearing is to be held on 
July 21 and 22 before the Senate Committee on Interstate and Foreign Com- 
merce with regard to the Federal Fair Trade Act bearing the number S. 3850, 

We would like to go on record at this time of opposing this bill. We have 
been against fair trade for many years in the State of Texas and our business 
has grown from one store to a chain-type operation under a free-enterprise 
system. 

Texas is one of the States that has not had fair-trade legislation. It is our 
firm belief that millions of dollars have been saved the people of Texas because 
of a free-enterprise system. 

Independent surveys have shown that States that have no fair-trade legisla- 
tion produce more dollars for those stores operating under that system. Fur- 
thermore, we do not believe in offering a legislative crutch to inefficient opera- 
tions. 

We have also noticed that fair-trade legislation has been challenged as a 
matter of law in many States that have it. We are also led to believe that the 
Federal Departments of Agriculture and Justice have made appearances in 
court against such legislation. 

We further urge you people not to let such a vicious bill appear on the law 
books of this country; a country which has been founded on the principles of 
free enterprise and free trade. 

Yours very sincerely, 
EUGENE H. Lewis, 
Secretary-Treasurer. 


HAnpy-Anpy, INc., 
San Antonio, Tewx., July 17, 1958. 
Re H. R. 10527. 
To: Interstate Commerce Committee. 


GENTLEMEN: For the past 30 years Handy-Andy Supermarkets have opposed 
the passage of any fair trade laws, commonly referred to as price-fixing laws, 
in the State of Texas because it has been the belief of this organization that 
any such law, or laws, is detrimental to the best interest of the people and bene 
fits only the manufacturer. 

It is a fact that the State of Texas is 1 of 3 States of the 48 that never passed 
a fair trade, or price-fixing law ; whereas the other 45 had passed fair trade or 
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price-fixing laws, and in recent times most of these States had repealed them 
or are in the act of having them repealed. 

Our opinion and position in the matter of fair-trade laws or price-fixing laws, 
whether they be State sponsored or federally sponsored, has not changed, and 
this organization wants to go on record as being unalterably opposed to any 
such legislation because it is most certainly not conducive to the American con- 
cept of living and would be only another one of many economic yokes that the 
American public is having imposed upon them of which there are already too 
many. ‘ 

Further regulations and restrictions placed upon the people in this country 
will eventually make it difficult to draw a comparison between the citizens of 
the United States of America and peoples of other countries of the world which 
we feel are gradually losing their liberties and rights as free people. 

Texas is one of the few States in the Union that enjoys the benefits of an 
antitrust law, and if this type of legislation were passed it has been argued that 
it would invalidate this law. By the same token, the Sherman Antitrust Act 
was passed by the Federal Congress to protect the citizens of the United States 
against trust monopolies and price fixing, and if this type of legislation is passed 
by the Federal Congress we are advised it will invalidate the Sherman antitrust 
law. This we believe is too hazardous to chance. 

We do hope that you learned gentlemen who comprise this special committee 
of the United States Senate, after hearing the arguments pro and con, will cast 
your vote in favor of the people of the United States rather than a few manu- 
facturers and selfish merchants who are perhaps thinking only of themselves. 

Respectfully submitted. 


Cuartes L. Becker, Vice President. 


Mr. Craic. Now, I realize there is disagreement here as to the 
effects of this bill because it is invading a new field. You have had 
fair trade by contract. You have not had fair trade on a nationwide 
basis and there has been price competition in some sections. It is the 
belief of these merchants the chain would be left as the only private 


merchant in the community with their private label if you passed 
this legislation. They feel that the independent should also be per- 
mitted to fight on price. 

Now, if I may with your permission leave some exhibit material, I 
do not think you would want to incorporate it into the record 

Senator Brete. It may be understood that the exhibits that you are 
handing me will be made a part of the record by reference. 

Mr. Craic. Senator, these are collections of editorial comment from 
the Texas press in 1957, directed at State resale price maintenance leg- 
islation of aform. It is not the traditional fair trade bill, but you will 
find unanimity of position there as. to the merits of resale price main- 
tenance and I would suggest that probably the primary reason for the 
lack of fair trade price maintenance legislation in Texas has been the 
alertness of the Texas press. 

Senator Brste. Thank you very much, Mr. Craig. I want’ to ask 
you one question so the record will be clear. How large an operation 
is the Furr Food Stores of Lubbock, Tex.4 You class them as a 
smal] business, do you ? 

Mr. Craic. Senator, in this particular group there are some with 
4 stores, some with as many as 72. H. E. Butt Grocery Co. has 72 
stores in Texas. Furr Food in Lubbock would have approximately 
30 stores. 

Senator Biete. And each store would be how large; is it a regular 
supermarket ¢ 

Mr. Craic. No, sir, they would have some 15,000 square foot stores, 
the supermarkets, some would be 8,000 square feet. 
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_ Senator Brstz. Approximately how many people would one of the 
individual stores that you are speaking for here employ ? 

Mr. Craic. Anywhere from 25 up in the so-called giant super- 
market which some of these people operate. Handy-Andy has Just 
opened, for example, 2 new supermarkets in Austin and I believe 1 of 
those is about 18,000 square feet. One is about 20,000 square feet. 

Senator Bree. You say the smallest store here, Mr. Craig, would 
employ approximately 25 people. I am trying to get an idea of what 
size we are talking about. 

Mr. Craie. Yes, sir. 

Senator Brste. How many people would the largest store or super- 
market employ ? 

Mr. Craia. In the one unit or in the organization ? 

Senator Bratz. No, just in the one unit. 

Mr. Craic. In the one unit, possibly 85 or 90 people. 

Senator Brnte. Is it safe to say that the size of the individual store 
would range somewhere between 20 and 100? Is that a fair state- 


ment ? 

Mr. Craia. Yes, sir. 

Senator Brste. Fine,thank you. Ihave no questions. 

Mr. Crare. I would like to add this, if I may: All of these stores 
are owned by the operator within the State. There is no national 


chain involved here. 
Senator Bree. Yes, I understood that point. They were all within 


the State of Texas. 
Thank you very much, Mr. Craig. 
(Mr. Craig’s complete statement is as follows :) 


STATEMENT BY RIcHARD CRAIG, AUSTIN, TEx. 


My name is Richard Craig, I live in Austin, Tex., where I am a practicing 
member of the law firm of Small, Small & Craig, 907 Perry-Brooks Building. I 
am authorized to speak for the following Texas retail stores: 

Furr Food Stores, Lubbock, Tex. 

Furr Food Stores, Amarillo, Tex. 

Leonards Department Store, Fort Worth, Tex. 
Wuest’s Supermarkets, Seguin, Tex. 

H. E. B. Stores, Corpus Christi, Tex. 

J. Weingarten, Inc., Houston, Tex. 

Wyatt Food Stores, Dallas, Tex. 

Handy-Andy Stores, San Antonio, Tex. 

“M” System Stores, San Angelo, Tex. 

Pietsch Food Stores, Yoakum, Tex. 

Parker’s Food Stores, Wichita Falls, Tex. 
Texas Servall Stores, Houston, Tex. 

Boysen’s Super Markets, Yoakum, Tex. 

Lewis & Coker Super Markets, Houston, Tex. 
Bruners Department Stores, San Antonio, Tex. 
Childs Food Stores, Jacksonville, Tex. 

These retail stores have an informal organization designated as “Texas Mer- 
chants Association” and all except Leonards have more than one store. Indi- 
vidually and as a group these retailers have consistently opposed State legisla- 
tion in Texas which sought to authorize price fixing by manufacturers or restrict 
competition at the retail level since the 1930's. 

Let us assume that these retail merchants in Texas are representative of 
retail merchants in all of the States—with the very material exception that 
Texas has not enacted any type of artificial regulatory State laws compelling 
the retailer to operate his business in a controlled pattern. There are efficient 
merchants in all States, but the efficient merchant in Texas has been permitted 
greater flexibility in rendering a service to the consumer as a direct result of 
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the absence of artificial pricing of merchandise which State laws require in 
some of the other States. The business organizations for which I speak have 
found that an absence of artificial controls has permitted them to be competi- 
tive with the giant national chains so that these Texas institutions have ex- 
panded their operations, earned a profit which—although not satisfactory per- 
haps—has provided the necessary incentive to keep them in business, and at the 
same time has provided the consumer with merchandise at reasonable and fair 
prices. What assurance is there that they will still be able to effectively com- 
pete with national chains who have their own private labels if you enact a law 
which denies the smaller retailer an opportunity to decide the margin of profit 
required to sustain him in business? Of course, they are concerned with their 
own self-interest and they should be. They know what experience has taught 
them under a free, competitive system, but they fear the result which would 
obtain under a rigid retail price structure imposed upon them by force of law, 
dictated arbitrarily by the manufacturer or distributor. 

No reliable exidence even indicates the possibility that the Texas consumer 
has paid any price penalty under the existing system of distribution. Competent 
evidence submitted by agencies of the administrative branch of the Federal Gov- 
ernment clearly indicates exactly the opposite—that the consumer enjoys lower 
prices in the markets where there is no legal restraint to compel an artificial and 
uniform standard of prices at the retail level. 

We do not submit to you the Texas situation as one more important in reach- 
ing your decision; we do seek to apply to this problem those facts with which 
we are most familiar. 

There seems to be some purported intangible evil suggested as attaching 
to the so-called pricecutter in the merchandising field. Let the record show 
that members of Texas Merchants Association have with all diligence sought 
to sell their merchandise at the lowest possible price consistent with sound 
business principles. They are not high-margin operators in the traditonal 
sense. They are cash-and-carry merchants, with customer self-service, and 
no frills. They do not attempt to furnish the delivery service, the charge 
account, nor the extra clerical force that other types of operators may have 
chosen for their method of retail operation, and for which a price structure 
must be maintained that will compensate for such expense. 

Will the Congress interpose the force of law to dictate that the customer 
is to have no choice as to the type of service which fits his or her pocket- 
book? The Miller-Tydings amendment was at least permissive so that each 
State was left the choice to decide on its price-fixing policy. Each State 
could determine that free competition would be preserved or privately ad- 
ministered prices could be authorized, on the basis of at least one contract. 

Something has been said in testimony by proponents of this measure—or 
the companion bill in the House—about a return to the law of the jungle. 
Any such assertion is completely without foundation and a rather extreme play 
on words. Fair trade has not been in effect in the District of Columbia 
where you have had daily opportunity to observe the operation of retail stores, 
just as it has not been in effect in several States, including those whose 
courts have found the enabling legislation void. It is fundamental that the 
proponents of this legislation must believe that the result of its passage 
will be higher prices. No congressional action would be required for any 
manufacturer, distributor or retailer to operate at a reduced profit margin. 

Why has it become necessary to seek a Federal statute on this subject? 
When Federal legislation was sought to permit State action in the field, 
the argument seems to have been that the Federal barrier to State action should 
be removed so as to give each State a choice on the subject. If the advocates 
of Miller-Tydings and the McGuire Act were so convinced of the merit of their 
position at that time, why should they now take such a completely different 
position and tell the Congress that the decision is one to be made at the 
Federal level? 

The whole theory of Miller-Tydings was one to permit certain agreements. 
The proposal now before you is completely unilateral in its provision for 
notice by the manufacturer. This would be price fixing at its worst. It is 
completely foreign to the basic philosophy of our antitrust policy. 

The unfair trade principle of dictated prices at the retail level should 
not be adopted by this committee and the Congress. 

I particularly invite your attention to an editorial which appeared in the 
Dallas Morning News, Dallas, Tex., on July 1, 1958, entitled “Price Fixing 
laws Never Good”: 
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“If H. R. 10527 gets congressional approval, you will have a Federal fair 
trade law which in effect will legalize price fixing. By applying the bad gp. 
called fair-trade principle to any product which moves in interstate commerce, 
in substantial part, this would be accomplished. 

“Fair trade laws permit the original producer to fix the minimum price at which 
his product can be sold. At one time all but three States had such laws on 
their statute books. The trend is in the other direction now under the ham- 
mering of adverse court decisions as well as popular objection. 

“Granting that there are some inherent evils in price cutting, restrictive laws 
do not constitute a good cure. These violate the cardinal principle of free enter. 
prise that competition is the life of trade. The anomaly of fair trade is that it ig 
argued by proponents who advocate free enterprise. 

“There would be little danger of H. R. 10527 being enacted if the public were 
fully aware of the danger. The risk is that it may be slipped through Congress, 
If it passes, a manufacturer need only send a notice to a distributor of his fixed 
minimum price and that’s it. 

“Congress should not let this one by, as a sleeper. Surely Congress would not 
in full knowledge approve it.” 

Senator Brete. Our next witness will be Mr. Harold M. Altshul, 
president of the Ketchum Co. It may be understood that your state- 
ment will be incorporated in full in the record. You may develop 


your testimony or highlight it in your own style. 


STATEMENT OF HAROLD M. ALTSHUL, PRESIDENT, KETCHUM & 
CO., INC., NEW YORK CITY 


Mr. AutsHut. Thank you very much, Senator. I would like to 
start by expressing my appreciation to you personally and to the sub- 
committee for giving me the privilege of completing by testimony 
today and getting back to work tomorrow. I am aware that we are 
running late. 

Senator Brste. The proceedings on the floor disturbed our hearings. 
You are entitled to be heard. 

Mr. Autsuut. Thank you. Mr. Chairman, my name is Harold M. 
Altshul. I reside in New York City. I am the president of Ketchum 
& Co., Inc., a full line, full service wholesale drug company with 
branches in New York City, Glendale, N. Y., Cranford, N. J., Water- 
bury, Conn., Youngstown and Cleveland, Ohio, and Detroit, Mich. 
Our company serves more than 3,200 independent retail druggists in 
these markets and deals in approximately 25,000 products made by 
1,700 manufacturers. It employes some 500 people. I have been 
associated with the company for 27 years, eal the following view- 
points are based on my own as well as the company’s long term intimate 
association with the problems of independent pharmacists, drug 
wholesalers and the drug industry, generally. 

I would like to make a parenthetical comment, Senator. Before you 
came this afternoon, Senator, in the testimony we had some interestin 
exhibits presented by representatives of Schwegmann Bros. an 
Masters. I was intrigued by the presentation of Whiz Bang soap 
powder, I am not too sure of the name, made for Schwegmann Bros. 
We were told Schwegmann could sell this soap powder as another 
brand at a very favorable price. Then we were presented with a 
series of comparative articles, vitamins, aspirin tablets, and many 
other drug products in which it was represented that the Masters’ own 
brand or the Schwegmann own brand could be sold and was being 
sold at substantially less than the advertised brand. I found this 
intriguing but totally unresponsive to the question at hand because 
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there is nothing in this proposed legislation which will prevent any 
operator of a business from selling any product under his own brand 
at any price he pleases and if they can present savings to the con- 
sumers leaving the choice to the consumer as to whether they want to 
purchase the store-owned brand at a saving or the nationally adver- 
tised brand at a higher price, making the consumer test for relative 
value, that is perfectly within the purview of this legislation. Our 
own viewpoint is that fair trade is social legislation for small-business 
men and that it is on very much of a par with the Wagner Act in 
behalf of labor and the farm subsidy program for our farmers. We 
know you can reduce the price of a product by slashing the distributors’ 
living wage. We know you can reduce the price of products by going 
back to a 75 cents per hour minimum wage for labor. 

We know you can cut your price of food products by re 
farmers to go into the market place and suffer the supply and deman 
situation, but that this is good for all of the people of the country 
has been open to serious challenge and, as a matter of fact, the country 
has decided that it is not and has provided legislation for the protec- 
tion of the living wages and the purchasing power of farmers and of 
labor. We believe that this legislation is urgently needed in the 
interest of a square deal for the small-business man and as I said, even 
more importantly for the economic health of the Nation. 

We think it is based on our traditional philosophy that the country 
cannot prosper by permitting power of any kind, whether of monopoly 
or of the market place, to destroy the earning capacity of any essential 
mass group of citizens, be it labor, farmers, or businessmen. One of 
the cornerstones of our economy consists of its producing industries 
together with their distributors, both retail and wholesale, of whom 
vast numbers are small-business men. 

The distributors are as essential as the producers; without their 
services the manufacturer is powerless to move his goods to market 
in profitable volume. A manufacturer of automobiles in Detroit 
could not remain in business a single day without his nationwide 
chain of retail display and salesrooms. Nor could he afford to mass 
produce his cars at reasonable cost if he had to rely on a few giant 
retailers. 

Similarly, a drug industry manufacturer must have free flow of 
his merchandise through a network of 50,000 or more retail distribu- 
tors, strategically located in every community, to be able to advertise 
his wares nationally, create a mass market, and produce highest 
quality merchandise at economical prices. 

The distribution function must be performed and the distributor 
must be adequately paid for his services, or both he and the manu- 
facturer eventually must cease to exist. Should this happen on a 
broad scale the entire national economy suffers loss of sales, loss of 
profits, and loss of jobs. 

Now, this is not a philosophical argument from the blue sky. If 
there are skeptics who believe that this argument is academic, they 
meed only look at the small electrical appliance industry which 
advisably has been brought almost to a standstill, and I do not mean 
only in the distribution centers, I mean among manufacturers by self- 
serving vicious retail price cutters. These people having wrecked 
this industry are now moving into new fields and to our particular 
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interest, among others, drug, health, and beauty products, and once 
again they are going into the repetition of the same process. 

So we say that bargains that destroy the distributors’ earning 
powers are no bargains for anyone. 

Now there are certain industries and businesses that do not require 
fair-trade legislation in order to maintain orderly distribution facilj- 
ties, and by that I mean orderly pricing structures and a living wage 
to keep their distribution facilities in existence. There are very many 
other methods being used including manufacturer ownership or con- 
trol of retail outlets, consignment, selling, dealer franchises, and even 
the ownership or control of a branded article by a chain of retail stores, 
These methods are now in use to guarantee that distributors are paid 
a living wage for their essential services. 

Senator Brste. I think counsel has a question at that point, Mr, 
Altshul, if he might interrupt you. 

Mr. AursHut. Yes, sir. 

Mr. Grinstern. Do you believe that such means of manufacturer 
distribution, as you describe, will continue even if a bill such as 
S. 3850 were to pass? I am talking about the consignment selling 
and the dealer franchises. 

Mr. AutsHut. Oh, yes, there is no question about it. These are 
the most useful methods in a particular industry. 

For instance, an automobile manufacturer simply does not need a 
fair-trade price to maintain an orderly pattern of car pricing. A. &P. 
does not, need a fair-trade act to establish its retail prices on Bokar 
brand coffee. Your local newspapers do not need a fair-trade law to 
insure you pay the same price no matter where you buy your news- 
paper. This is a complete protection of distributors, and without 
that, gentlemen, you could not find your newspapers at every con- 
venient newsstand because distributors would not undertake to handle 
them at a loss. 

Where, however, an industry, such as the drug business, deals in 
tens of thousands of trademarked products, and the distribution 
function is performed by tens of thousands of independent retail 
distributors, only a workable law permitting the manufacturer legally 
to stipulate minimum resale prices for his articles can provide him an 
equal opportunity to prevent the destruction of his essential distribu- 
tion facilities. Such a law is the proposed national fair-trade law, 
known in the House of Representatives as the Harris bill, H. R. 10527, 
and in the Senate as the Humphrey-Proxmire bill, S. 3850. 

Now, I would like to take a few minutes to talk about the destruc- 
tive power of price cutting because we have now immediately before 
us severe situations in many of our markets. 

It has been frequently said that “any idiot can cut prices and most of 
them do.” 

By this definition most of us businessmen become “idiots” when 
faced with the choice of meeting a cut price or losing a valuable 
customer. 

The horns of this dilemma are sharp indeed, and the absence today 
of effective fair trade has caused many drug industry distributors, 
both retail and wholesale, to engage in a form of business “Russian 
roulette” that must, unless checked, result in economic suicide. 
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At this moment, the retail drug business in the city of Detroit, in 
which we have a plant, is being rocked by shock wave after shock 
wave of price cutting on nationally advertised products. 

Chainstores, department stores, and independent drug stores, al- 
ready faced with recession sales volume declines, are further reducing 
their sales by giving away more of the profits they haven’t got, by 
advertising more and more cut prices on more and more products. 
Windows are plastered with bargain signs, newspapers are full of 
low-low-price ads daily. 

I would like to say to you in the experience of my particular com- 
“pany, this problem is not limited to Detroit—and we are aware of 
groups of retail druggists in several cities who have set up handbill 
and newspaper ad campaigns to feature loss-leader sales at substantial 
added expense. 

It is unquestionable that this added pressure for loss-leader business 
at additional expense will result in net losses on these operations. 

Under this pressure, retailers have sought and obtained special loss- 
leader prices from wholesalers to help them meet retail market prices. 

Senator Brste. How long have drugstores been using loss-leaders in 
your experience ¢ 

Mr. AttsHut. Senator, my own experience dates back to pre fair 
trade, and I can remember a time when the entire industry was almost 
completely given over to loss-leader selling insofar as nationally ad- 
vertised products were concerned, to the point that there was almost 
a destruction of the industry in the markets we served, 

I can remember a time when my company would have been glad 
to sell its accounts receivable for 50 cents on the dollar and would 
have been happy about it. 

Senator Bisie. The loss-leader certainly is not something that is 
new, that is my point. How long has it been in existence in your in- 
dustry—25 years / 

Mr. AutsHut. More than that. My experience goes to 27 years and 
[heard tell when I came into the business. However, loss-leader sell- 
ing was not persistent and consistent, and the drug industry went into 
a period when there was no loss-leader selling. 

Even under fair trade, the industry gave substantial bargains to 
consumers to attract trade, but they did not do it on the nationally 
advertised products and they did not cause a severe loss to the manu- 
facturers by loss of dealer interest and loss of interest in carrying the 
products. 

Senator Bratz. How many retail druggists are in business today as 
compared to 10 years ago? 

Mr. AursHut. Substantially the same number, approximately the 
same number of independent retailers, perhaps a slightly larger num- 
ber of chainstores. 

I am sorry that I am talking without statistical data. Substan- 
tially, there is not too much difference in the number of outlets and 
substantially not too much difference in the historical division of the 
business between independents and chain drugstores. 

Senator Brste. If price cutting has the deleterious effect that you 
contend, wouldn’t it be logical that many of the small, independent 
drugstores would be out of business? Wouldn’t they be considerably 
less in number ? 
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Mr. Atrsuun. Yes, Senator, it is entirely logical, and now that fair 
trade has been emasculated we are beginning to see stores close. This 
is new since the emasculation of the State fair-trade laws. This is 
why we believe that the passage of a national law is urgent at this 
time. 

Senator Brste. By “emasculation” of fair-trade laws, are you m- 
ferring to the decisions which have made them inoperative ? 

Mr. Attsuut. Yes. I don’t like to use harsh language against any 
of our duly constituted courts, but the courts have emasculated the 
fair-trade laws by decision. 

The situation in Detroit now is that everybody blames everybody 
else for having started this wave of destruction—nobody knows how 
to stop it—nobody knew how to prevent it. 

Results to date have included loss of profits for the merchants and 
loss of jobs and income for their employees; both now have reduced 
purchasing power which is not going to help the economy of Detroit 
or similar problem areas out of the recession. 

A continuation will result in further layoffs of people in drug- 
stores, drug wholesale plants, trucking, and other facilities. 

Again, at this moment, the retail drug business of Cleveland is 
tottering on the brink of a similar orgy of self-destruction. I hope 
you don’t think I am indulging in undue gross language. I am 
intimately connected with what is impending and the situation is 
about to burst like an ICBM. 

Tomorrow, we think that other areas will fall into this same trap 
through the price cutting of a single merchant. And this is our prob- 
lem. One man in the market can destroy the entire market insofar 
as oddly pricing, profits, jobs, are concerned. 

And what products are being featured as loss leaders? Well, not 
the whizz-bang soap powder we heard about earlier today. Only the 
finest, fastest selling nationally advertised brands, only those prod- 
ucts of known and real value to consumers, only those products into 
which the manufacturers have poured millions of dollars to create 
consumer goodwill and mass purchasing. 

Senator Brste. Why do they do that? 

Mr. Aursuut. If I offered you a price of 98 cents on a widget, you 
wouldn’t come 2 blocks, because who wants widgets? Who knows 
what they are and what is the price? But if I offered you Phillips 
milk of magnesia, you would come to buy it, because you know that 
brand, and you say, “That is a regular 63-cent product, and if I can 
buy that for 48 cents, that is a saving.” 

Senator Brste. I understand you that far. You offer me the prod- 
uct on the theory that when I come into your little old store, I am 
going to buy a lot of merchandise that doesn’t have this tremendous 
reduction in price. 

Mr. AutrsHut. Senator, not only my little old store, but my big new 
store. 

The theory you voiced is sound, and if I may continue I make this 
very point. 

Senator Binte. Very well. 

Mr. Aursuut. First, I ask, are the manufacturers doing more busi- 
ness as a result of these drastic cut prices, because according to eco- 
nomics I in college, when the price goes down they do more business, 





FAIR TRADE 241 


and this is the point of injury to the manufacturer of the brand, the 
maker of the market. 

The manufacturers are not. The retailers are making every effort 
to feature and sell other products from which they can make a profit, 
and who can blame them ? 

Simultaneously their loss of interest in the cut-price products is so 
great that they are purchasing inadequate supplies. Scientific market 
surveys show alarming out-of-stock conditions which are causing a 
serious loss of sales to the manufacturers of the footballed brands. 
And I would like to parenthesize there by way of explanation: 

When you are a manufacturer of a low-ticket produce and you do 
consumer advertising in mass mediums such as television and news- 
papers and national magazines, you are paying to reach a vast number 
ofconsumers. If you cannot have your product in free-flow distribu- 
tion so that the consumer can call into the store and pick it up readily, 

our advertising is being wasted and your loss is great. This is the 
ickback loss to manufacturers through cut pricing on the brands 
that they have created. 

Senator Brste. So that I may be clear, what is a footballed brand? 

Mr. Aursuut. A footballed brand is the nationally advertised brand 
of value known to the consumer which is taken down to a very sharp 
eut-price level so that distributors cannot earn a profit on the product. 

Senator Breie. That is what you call a footballed brand ? 

Mr. AvrsHuL. Yes, sir; that is a footballed brand. 

Now, the $64,000 question: Are consumers benefiting? Perhaps a 
few are getting some bargains, and this is the answer to the question 
you asked me, Senator, but many are paying a price on blind articles 
and substitute brands higher than would be necessary without the 
loss-leader selling. 

Senator Brete. What is a blind article? 

Mr. AtrsuuLn. An article not trademarked, no known value. You 
are not sure when you walk in whether this sheet should sell for $2.98, 
$3.98, or $8.98. In this connection, I will take a nationally advertised 
brand of aspirin at 63 cents. It is contended by some of our stores 
of the cut-price variety that there is no need to pay 63 cents for the 
cut-price aspirin because I can sell a similar package of a similar 
product at 29 cents. 

This is a false comparison because I can show consumers how they 
can buy another offbrand of the same product at 19 cents or 24 cents. 

We say that certainly consumers as a whole must pay the cost of 
distribution service or the stores must go out of business, taking the 
manufacturers with them. Can this possibly be conceived as a benefit 
toconsumers or to the national economy ? 

This is not competition; it is economic fratricide. It creates loss 
of sales, loss of profit, loss of employment, loss of purchasing power, 
and devastating injury to small business. 

If suffered to continue it will drive the small-business man out of 
business, concentrate the business in the hands of a few giants and 
wreck the distribution system on which our nationally advertised 
brands economy is based. 

It is an alarmingly short step from this condition to the Russian 
type of economy in which a few factories produce a limited number 
of products to graded specifications and prices predetermined by the 
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Government, and which would be sold through a controlled number 
of stores at controlled prices, without freedom of decision to the 
businessmen, without freedom of choice to the consumer, without 
freedom. 

Senator Bratz. Mr. Altshul, if you will bear with me a moment, 
that signal was another vote. It don’t think we will be too long, and 
we can complete your testimony. 

(Short recess taken.) 

Senator Biste. Mr. Altshul, we will proceed. 

Mr. AursHut. We believe at the present time there is only one 
known cure for the type of industry that we are talking about, and 
that is the passage by Suisane of a national fair-trade law. 

In the final section of this statement, which is rather short, I attempt 
to present the wholesalers’ viewpoint, the drug wholesalers’ viewpoint, 
which is my business. 

Since there is a persistent misunderstanding in the minds of laymen 
about the need for the wholesaler, I should like to clarify this point, 
and explain why fair trade is as important at the wholesale level as 
it is at retail. 

The wholesaler is an essential part of drug distribution. Without 
his services the small independent retailer could not exist. The re- 
tailer’s costs of ordering, receiving, storing, and paying for direct 
shipments from 1,700 manufacturers would be so great as to price him 
out of business; his delays in getting delivery would wreck hig essen- 
tial public health service to the Nation; his requirements for additional 
inventory and storage space would prohibitively burden his financial 
capacity. 

And without the services of the Nation’s network of independent 
pharmacists the drug industry manufacturer could not maintain free- 
flow distribution, national advertising, and mass production. 

Further, the drug wholesaler, by actual survey, provides the manu- 
facturer with sales, merchandising, and distribution service at a frac- 
tion of the manufacturer’s cost of performing these necessary fune- 
tions himself. 

The elimination of the wholesaler would raise the manufacturer’s 
costs and force him to increase consumer prices. 

As witness to the validity of this statement, there is a constantly 
growing volume of traffic processed through wholesalers which used 
to be processed direct from manufacturer to retailer. As the costs of 
distribution have risen, manufacturers-have turned to wholesalers who 
are in effect specialists to help them hold down these wholesale dis- 
tribution costs. 

In the absence of fair trade, drug wholesalers themselves are sub- 
ject to all of the dangerous losses and lack of defense inherent in the 
retailer’s situation. There are today major markets in which persist- 
ent and senseless price cutting by single or small numbers of whole- 
salers have caused serious losses of revenue and employment layoffs in 
wholesale drug houses. 

Gentlemen, in conclusion, small business needs deeds, not words. 
It supplies services essential to the health of our free economy. With- 
out fair-trade legislation, it will cease to exist. Those legislators who 
seriously mean to help the small-business man can best do so by voting 
for S. 3850. 
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Senator, thank you so much, and if I can answer any further ques- 
tions, I will be happy to do so. 
Senator Brste. I have none, Mr. Altshul. 


I do want to compliment you for a very fine statement. I have fol- 
lowed it closely. 


Mr. Aursuut. Thank you, sir. 
Senator Bret. My apologies for the delay. 
Our next witness is Mr. Jacobson. 


We have a prepared statement from you, which will be incorporated 
inthe record in full at this point. 
(The statement follows :) 


STATEMENT OF CONSUMERS INFORMATION BUREAU, NEW York, N. Y. 


The Consumers Information Bureau is a nonprofit organization whose member- 
ship is comprised of small-business men and consumers who are opposed to any 
form of price fixing or elimination of legitimate competition among retailers as 
being inimical to the public interest and the American consumer. 

§. 3850, if enacted, will cause the consumers of this country, 170 million of 
them, to pay high fixed prices for the purchase of many necessaries of life. This 
additional burden is not necessary, and it should not be placed upon the American 
consumer under any guiSe whatsoever. 

Certain types of retail outlets and supermarkets can do business at 17 percent 
above cost. Other retail outlets operate at 38 percent above cost. 

If a retailer or other business can operate with an overhead of only 18 to 20 
percent then they should be permitted to do so and their savings in the form of 
lower prices must be passed on to the consumer. 

The consumer should not be required to forgo these price savings in order 
to keep in business other retailers who want to conduct a business with an over- 
head of 38 percent. If a business can operate on a low overhead the American 
consumer is entitled to the concomitant savings of lower prices. 

The prime movers of this bill (NARD) have their own self-interest and the 
continuation of their business profits as the basic reason for the enactment of this 
bil. They are not concerned with the total economic picture in the United States 
for the protection of the consumers, but rather are concerned with perpetuating 
their profitable businesses. 

A cursory glance at some items carried by drug and sundry stores graphically 
illustrate the high, exorbitant profits made at the public expense. If these prod- 
ucts can be profitably sold for less, the American consuming public is entitled to 
these savings. 

The manufacturers of these products make enormous profits long before the 
consumer purchases them and it cannot be shown that any manufacturer is in 
danger of going out of business if S. 3850 is not enacted. 

There are perhaps 60,000 drugstores in this country. There are 170 million 
consumers. The interest of the consumer should be protected especially since 
the American consumer has no lobby in Congress to protect his or her right from 
raids by pressure groups for purely selfish profit reasons. The interest of the 
public at large is paramount. 

The Nation’s Capital has never had fair trade. Some 19 States no longer have 
fair trade. In those areas the American consumer is purchasing necessaries and 
other products at reasonable prices. No wholesale economic breakdown has 
been seen and small business still exists and is vigorous and healthy. 

Recent abandonment by large manufacturers of fair trade demonstrates a 
recognition that the interest of the consumer and not the reseller is of prime im- 
portance in our economy. Instead of devising ways to guarantee retailers a high 
annual profits, manufacturers have discovered that unfixed prices will stimulate 
business, increase sales, give the consumer the savings they are entitled to, thus 
spreading the purchasing power further as to include more items in the house- 
wives’ market basket. 

A recent survey conducted by the Department of Justice (May 1956) reveals 
al average savings of 27.12 percent on the purehase price of fair-traded items 
in non-fair-trade States, including Washington, D. C. A saving of 27.12 per- 
cent to the American consumers is not to be eliminated because certain groups 
of retailers want to include that 27 percent in their profits. The public is 
entitled to the benefits of such significant savings, which when realized will 
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release more money for additional purchases, savings, and other forms of invest. 
ments. 

Price fixing has always been alien to the American free-enterprise system, 
The public should be afforded an opportunity to purchase products at com- 
petitive prices and patronize stores of their own choice. The choice, if only 
on the basis of price, is inherent in our American system and must not be elim- 
inated. The consumer should be permitted to pay a high price if he wishes to, 
However, the consumer should not be required to if he does not wish to. The 
choice should be left to him and not lobbies, pressure groups, or well-organized 
groups of retailers who do not have the public interest at heart. These groups 
endeavor to secure for their members special advantages and considerations at 
the expense of the public. 

If a product can be sold profitably at less than a suggested retail price, the 
consumers of this Nation have a right to purchase that product at competitive 
prices. If a reseller can do business at 18-percent overhead then he should 
be permitted to do so and the public afforded the savings in prices. 


Mr. Jacozson. We would also like to submit a legal brief on the 
various aspects of the bill, to be submitted shortly. 

Senator Bate. The record will be kept open for that purpose, 
You may have a reasonable time in which to file a brief. 





















STATEMENT OF EDWIN JACOBSON, ATTORNEY, OF NEW YORK CITY, 
RETAINED BY THE CONSUMERS INFORMATION BUREAU, NEW 
YORK, N. Y. 


Mr. Jacosson. Mr. Chairman, gentlemen, my name is Edwin 
Jacobson. Iam an attorney in New York Ci ity. I have been retained 
by the Consumers Information Bureau to present their information 
with reference to S. 3850. 

The Consumers Information Bureau is a nonprofit organization, 
whose membership is comprised of small-business men and consumers 
who are opposed to any form of price fixing for elimination of legiti- 

mate competition amongst retailers as being contrary to the public 
interest and the consumer. 

At this point, I would like to go a little bit into the legislative 
background in the field of fair trade. 

We have had two previous laws, the Miller-Tydings Act and the 
McGuire Act. I think it is safe to say that both of these laws were 
sponsored by the National Association of Retail Druggists and their 
brilliant strategist, Mr. John Dargavel. 

The first one was the Miller -Tydings Act, which was signed by 
President Roosevelt in 1937. It was tacked onto a militar y appropria- 
tions bill while the war clouds were brewing in Europe, and the 
second, the McGuire Act, was signed by President Truman on the last 
er day, and that was also tacked onto an appropriation bill, I 

elieve, for the District of Columbia. 

Senator Brete. I don’t think there is any particular purpose in this. 
These bills have become law, and I think the men who enacted them 
were well-motivated at the time. I think you can devote your time to 
better purpose by telling us why you are opposed to this bill. 

Mr. Jaconson. In any event, both the McGuire Act and the Miller- 
Tydings Act have been determined to be enabling acts, and it is our 
position that S. 3850 will also be an enabling act. 

Seventeen of the original 45 States which had fair trade have since 
knocked them out. There are presently 20 States without fair trade. 

I haven’t heard of any situation in those 20 States where the 
retailers are doing any worse than any place else in the country. 
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Now, we feel that S. 3850, if enacted, will cause the consumers of 
this country, 170 million of them, to pay high fixed prices for the 
purchase of many necessities of life, and this additional burden is not 
necessary and should not be placed upon the American consumer under 
any guise whatsoever. 

The proponents of the bill have consistently spoken of loss leaders. 
Well, it is our information that there is presently pending before 
another committee of the Senate a bill to eliminate loss leaders and 
control them, and we certainly hold not brief for loss leaders, but 
we do believe that where a certain type of retail outlet and super- 
market can do business at 17 percent or approximately 17 percent 
above costs and other retail outlets need to mark their items up 38 
percent, that whatever the differential is, it should be passed on to the 
consumer ; that there is no reason why every outlet, no matter what its 
overhead is, should have to sell its goods at the same fixed price, and 
we feel that if a business can operate at a low overhead, it is the Amer- 
ican consumer who is entitled to that betterment. 

Now we also feel that the proponents of this bill have consistently 
spoken only on behalf of the bill because of their selfish interest in the 

rofit motive and are not concerned with the total economic picture 
inthe United States. 

Certainly higher prices and greater profits don’t do very much to 
combat inflation, and the present recession and these fair-trade prices 
as they now stand in the States that have them are quite out of line 
as against the wholesale selling price. Some of those prices, and I 
would like to say that these are not with reference to electric fans or 
sheets but these are with reference to vitamins and drugs and when 
a doctor tells a patient that the child needs Polyvisol, the patient 
can’t go to Mr. Masters and say, “What have you got that is a substi- 
tute for Polyvisol?” You ask for Polyvisol. Mead-Johnson Polyvi- 
sol is nationally traded at $3.59 for 50 cubic centimeters. It costs the 
retailer $2.04. That is the wholesale selling price. You have a 
markup of approximately $1.50 on an article selling for $3.59, an arti- 
cle which is necessary, almost a necessity of life; it is a vitamin that 
is given to babies. 

y the same token, you have Parke Davis Myodeck, which costs the 
consumer $9.74. It costs the retailer $4.75. This is a $5 markup on 
anitem that sells for less than $10. 

Squibb Theragran—now, Mr. Masters showed he could sell the 
exact same formula for $2 and change, but the fact remains when 
the doctor says, “Give the baby Squibb Theragran,” then you go out 
and buy Squibb Theragran. According to our information, if it is 
fair traded at $9.45, the cost from the wholesaler to the retailer is 
somewhere between $4.50 and $5. That is almost a $5 markup again 
on an item that sells for less than $10, and there are many, many more. 
These are items that you need for your everyday living. 

Now, you go down to something like Gillette blades. It is fair 
traded at 98 cents, and the Gillette people enforce the fair trade in 
the States that have it. It costs the distributor, the little retailer, 58 
cents. He is making 40 cents profit. 

Now, if someone else can do it at a much lower overhead and is 
ty happy to sell it for 70 or 75 or 80 cents, that saving should 

passed on to the consumer, we believe. 
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Now, it has been remarked that the manufacturers of these prod. 
ucts won’t be able to get along without fair trade. 

Well, as far as our indications go, they are doing pretty well, and 
nearly half the States don’t have it. 

On the last page of our report, we indicate some of the profits that 
these vitamin and drug manufacturers are making. One of the most 
glaring is Lilly & Co., which was indicted in the Salk polio investi. 
gation. They did net sales of $199,800,000, and they made a profit 
on that of $66,200,000. That is 33 percent over the sales. 

Now, I don’t know what their net profit after taxes is, but they 
certainly are making a lot of money, and then they will come back and 
say they are plowing the money into research. Well, again this Salk 
situation shows they didn’t put the money into research. They may 
put money into research as to what color pills people like to buy, but 
they are not developing these drugs; they are being developed by pri- 
vate individuals. 

Now, the members of this committee certainly should know that 
the drugstores here in the Nation’s Capital are not bound by any 
fair-trade law, and never have been, and certainly I walked around 
Washington and we had some investigators down here and we didn’t 
see any drugstores in trouble in Washington, and they have been 
getting along for a number of years on a price competition. 

Now, we don’t want to encourage or hold any brief for loss leaders, 
but we do believe that if a lower overhead makes possible a lower 
price, the savings should be passed along to the consumer. 

Further, a recent survey conducted by the Department of Justice 
in May of 1956 reveals that an average saving of 27.12 percent on the 
purchase price of fair-traded items in non-fair-traded States, includ- 
ing the District of Columbia, a savings of 27.12 percent to American 
consumers is not to be eliminated because certain groups of retailers 
want to include that 27.12 percent in that margin of profit. The pub- 
lic is entitled to the benefits of such significant savings which, when 
realized, will release more money for additional purposes. We will 
buy more, as the administration wants, and they will have more money 
for savings and other forms of development. 

Price fixing has always been alien to the American free-enterprise 
system. The public should be afforded an opportunity to purchase 
products at competitive prices, and patronize stores of their own 
choice. The choice, if only on the basis of price, is inherent in our 
American system and must not be eliminated. The consumer should 
be permitted to pay a higher price if he wishes to. 

If he wants the services that the high-priced stores can give, that 
is fine, but he shouldn’t be required to pay that high price if he can 
buy it cheaper somewhere else. The choice should be left up to him 
and not lobbies, pressure groups, or well-organized groups of retailers 
who do not have the public interest at heart. These groups endeavor 
to secure for their members special advantages and considerations at 
the expense of the public. Ifa product can be sold profitably at less 
than the suggested retail price, the consumers of this Nation have 4 
right to purchase that product at competitive prices. If a retailer 
can do business at 18 percent overhead, then he should be permitted 
to do so, and the public afforded the savings in price. 

Now, I have 1 or 2 further remarks. 
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There is a great deal that has been mentioned about the fact that 
buyers in quantity receive more favorable prices, but we have legis- 
Jation, the Robinson-Patman Act is just for that purpose. If the 
Department of Justice and the Federal Trade Commission would en- 
force the Robinson-Patman Act, then there would be no discrepancy 
in the price that a retailer has to pay. It wouldn’t make any differ- 
ence if he bought a dozen or he bought a carload. It seems that a 
retailer who can’t sell profitably with a low overhead is not helping 
the economy. We see that in the food situation it has happened. 
The people buy at supermarkets. You cannot hold back progress. 
The people buy at supermarkets because they want to save the 
money. Well, they should be permitted to buy it in every field. 

Senator Brste. Thank you very much, Mr. Jacobson. 

Are there any questions ? 

Mr. GrinstEIN. Just one question: 

You characterize this act as an enabling act. I wondered if you 
meant it was an enabling act in the sense that it depended for effectu- 
ation upon State laws; or it was enabling because it depended upon 
the manufacturers for effectuation. 

Mr. Jacogpson. I believe it does depend upon State law as it is 
presently written. 

Senator Brste. I think that is a point you can develop when you 
submit your legal brief. It would seem to me that is a legal question 
and it can be developed there. 

Mr. Jaconson. Very well. 

Senator Bree. Anything further, Mr. Jehle? 

Mr. Jente. No questions. 

Senator Brste. Mr. Grinstein ? 

Mr. Grinstern. No questions. 

Senator Brste. Thank you very much. The committee will stand 
in recess subject to the call of the Chair. 

(Whereupon, at 8 p. m., the subcommittee recessed, to reconvene 
at the call of the Chair.) 

(The following material was supplied for the record :) 


STATEMENT OF JOHN W. ANDERSON 


I appear by your invitation in behalf of the American Fair Trade Council, 
Inc., an organization of manufacturers of fair-traded products, organized in 
19388 and incorporated in 1939. I was cofounder of this council and have since 
served continuously on its board of directors. Beginning in 1944 I have been 
its president and active administrative head. 

The council is a nonprofit, nonpartisan, educational organization. It has 
among its purposes safeguarding the vital economic interests trademark and 
brand-name owners, wholesale distributors, retailers—and the public—have in 
fair trade. The membership of the council is limited to trademark and trade 
hame owners. 

Iam not a professional trade-association executive. I receive no compensa- 
tin for my work for American Fair Trade Council. I justify my contribu- 
tions of money and time to the council as a contribution to the interests of the 
national economy in appreciation of the success, under fair trade, of my manu- 
facturing business, the Anderson Co., Gary, Ind., a majority of the capital 
stock of which I own. I speak for myself and for my company, as well as for 
the American Fair Trade Council. And it is assumed that you desire us to 
relate to fair trade, to whatever extent may be justified, possible relief from 
the present difficulties of small resellers and producers. And please understand 
that, to achieve continuity and coherency, there are many references herein to 
facts with which it of course is understood that the members of this committee 
are all quite familiar. 
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The problem to which we here address ourselves concerns the effect of un. 
restrained discount operations on small business generally. For the purposes 
of the discussion we will define our use of the terms “discount house” and “dig. 
counter” to signify that class of retail merchants who habitually sell at ent 
prices, to build store prestige and store traffic, well-known trademarked goods 
which, for legal or economic reasons, must be sold by others at higher prices 
suggested by the makers. 

This definition excludes those merchants operating in industries character. 
ized by artificially high list prices, which the producer himself intends to haye 
discounted in an effort to induce customers to believe they are buying ata 
preferential reduced price. Our definition includes mainly the type of mer. 
chants who have been named repeatedly as defendants in fair trade enforce. 
ment suits. 

Certain general observations may be made safely about discounters, such as 
that they after all are businessmen, in business to make or take a profit, but not 
necessarily by the same methods used by other businessmen. It is interesting 
to note that discounters often would deny others the pricing methods they em. 
ploy. We have in our files letters from some of the long-time prominent 
discounters seeking our advice as to methods of dealing with price-cutting com- 
petitors. Examples include department stores long accustomed to bait custom. 
ers by noisily cut prices on honored trademarked products that produce less than 
10 percent of their store volume, but who cry for help when a discounter pops 
up and uses them as “demontrators” of popular home appliances which the 
customer then buys from the discounter. 

Another facet of discount operations which seems to distinguish the breed 
is that they are adept at posing as the champions of the consumers’ interest. 
Any discounter worthy of the name can pluck a halo from thin air at a mo 
ment’s notice and parade demurely across the public stage as a benefactor of 
humanity. 

There is nothing novel about the practice of price cutting—it has been with us 
always—even in the wanton markets of Sodom and Gomorrah. Modern price 
cutters, who are now called discounters, assume a more ominous aspect than 
discounters of the past, for reasons which will be mentioned. 

Discounters, as we know them today, are of comparatively recent origin. 
Many of them started on a small investment immediately after World War IL. 
Often they evolved into their discounter’s role following extensive black-market 
and gray-market operations during and after the war. Most of us can re 
member the periods of shortages and rationing. Then came the release of the 
huge reservoir of pent-up demand for all consumer items. This torrent of de 
mand swept many discounters into prominence. 

The transition from black market or bootlegging operators who could get 
goods, for a price, when goods were scarce, to a discounter who could offer 
a special price when goods became plentiful, was a short step up the ladder 
of business respectability for discounters. Personal details of individual tran 
sitions are not on parade, since a black market past detracts from present 
posing as noble champions of the consumer interest. 

The transition occurred at first in a speak-easy fashion. One had to “know 
someone,” or mention the right name, or have a club membership card in order 
to enter the sanctum of immoral prices. These operations often were ¢con- 
ducted from darkened basements and lofts, where the consumer was permitted 
to peer dimly at his purchase through the slats of a shipping crate. Naturally 
everything was sold as is and all sales were for cash and were final. Prices 
included nothing for service—often soon needed sorely. 

Discounters came early into conflict with fair trade, beginning when mer- 
chandise at long last started to move freely along normal channels of distribu 
tion. Unlike earlier price cutters, the discounter perceived in fair trade more 
of an opportunity than a hazard. Discounters could pose as brave champions 
of the public by selling fair-traded items at a cut price and retain about the 
same cozy advantages they formerly possessed in their black-market days. I 
those days they were the only ones with the goods—now they could be the only 
ones with a price. 

Once embarked on such ventures, new opportunities were disclosed. Dit 
counters learned that their price cutting afforded them the chance to maintaia 
that public-champion pose. Their price cutting was turned into a grandstand 
play. Television provided a dramatic stage. They weren’t cutting fair trade 
minimum prices—and violating the law—for sorbid profit reasons. They were 
now protecting the consumer from the “unscrupulous price gougers.” 
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Evidence abounds that the new formula is phenomenally successful—for the 
discounters. Discounters scourge fair traders, manufacturers, and merchants 
alike, with epithets, abuse, and wild charges. Overnight, discounters became 
the darlings of the Nation’s daily press which in the discounter’s lavish adver- 
tising had found rich new sources of income. As individuals and as a class, dis- 
counters were, and are, lionized in both news and editorial columns. This free 
advertising of course insured that most consumers would look for the adver- 
tisements of their true friends—the discounters. 

The most deadly advantage of the discounters—an advantage that has enabled 
them to add decisively to their competitive victory over smaller retailers, 
strangely enough grew out of misguided opposition of leaders of one segment of 
fair trading-retailers to efforts of diversified fair traders to amend the McGuire 
pill to give to resellers of a fair-trading State legal protection against the in- 
yasion of that State, from the outside, by discounters offering at cut prices 
popular products fair traded in the State. All resellers in States with unim- 
paired fair-trade laws are required to honor the fair-trade price schedules of 
trademark owners who fair trade there. This requirement is imposed by the 
nonsigner clause of fair trade acts, which clause was first enacted in the early 
thirties in California, the pioneer fair-trading State. Under the somewhat 
cumbersome contract system of fair trade it was, and is, necessary to assume 
that the nonsigner, who takes on a product, knowing it is fair traded, should be 
pound to respect the fair-trade prices established by the manufacturer. That 
doctrine was well established and nonsigner clauses were included in all State 
Fair Trade Acts. 

However, after the Miller-Tydings Act was crippled by the United States 
Supreme Court, a remedial act was necessary. That turned out to be the McGuire 
Act. Diversified fair traders offered, and pressed in Congress, what was known 
as the hometown amendment to the McGuire Act. That amendment would 
have protected both signers and nonsigners in fair-trade States against the inter- 
state competitive missile in the form of devastating cut prices. 

The home-town amendment was defeated and the McGuire Act was passed 
with a substitute provision which diversified fair traders insisted would not 
provide protection from uneconomic interstate competition. A United States 
appellate court has now agreed—with the Supreme Court refusing to review 
the decision. The nonsigner clause of the fair-trade acts of 15 States has been 
declared invalid. This leaves the nonsigner hard pressed, and the signer help- 
less, against murderous interstate price competition. 

When the Miller-Tydings Act was disabled by the United States Supreme 
Court there were 45 States that had fair trade acts—with nonsigner clauses 
mimpaired. Indications were that the reluctant States, Texas, Vermont, and 
Missouri—plus the District of Columbia—would have yielded to the needs of 
small retailers and would have enacted fair trade laws reasonably soon. 

However, the calamitous aftermath of the failure of the McGuire Act to 
prevent long-range price cutting from across State lines created such havoe and 
imposed such unconscionable hardships on nonsigners that the courts of 15 
States, as stated, have declared the nonsigner clause of their fair trade acts in- 
valid. Of course only time will tell how massive will become this movement, 
% helpful to discounters and so harmful to millions of citizens employed by 
small retailers that constitute such an important economic factor in both large 
and small communities of every State. It of course is easy to understand the 
reluctance of the supreme court of any State to hold nonsigners bound to fair- 
trade prices, however fair those prices might be, while permitting those retailers 
to be helplessly discredited in their own communities by out-of-State dis- 
counters, 

This comment about fair trade is regarded as essential to the development 
of the true status of both hometown and big town small retailers—under the im- 
pact of the raids of discounters. 

In passing, it might be well to point out that the one sound constitutional 
justification for fair trade—or for any form of control intended to protect re- 
sellers and the public against deceptive price manipulations—is the property 
right of the manufacturer in his trademark, a right well established in law. 
Present difficulties of the fair-trade system do not arise generally from any 
supportable challenge to that property right. Those difficulties in protecting 
the smaller business man have arisen principally from somewhat ostentatious 
efforts to serve the general social aspects of the problem—without the ability to 
tailor legislation to suit constitutional requirements. 
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Fair trade is enforced, as are other laws, by lawsuits. Discounters haye 
found that it is to their advantage to be sued, as they receive more free adver. 
tising, and their specific identity and store location are spelled out in the papers, 
Often they purchase ads in local papers, charging that they have been threat. 
ened with jail sentences because they “dared give their customers a bargain,” 

The results of all this activity on fair trade and conventional channels of 
distribution have been most grave. The continual barrage of propaganda ag. 
verse to fair trade has made a great impression on the public—scholars ang 
judges included. The supreme courts of 17 States have been persuaded by the 
tidal wave of adverse publicity that fair trade is contrary to the public interest 
and have crippled or abolished the State fair-trade acts, each such decision 
being based dubiously upon the constitution of the State. 

It is interesting to note that the more sophisticated courts of the great com. 
mercial States have stood fast, under similar constitutional challenge, in fayor 
of fair trade. With but two exceptions, fair-trade’s losses have been confined 
to the largely rural and agrarian States, where courts are relatively inexperi- 
enced with antitrust and commercial legislation. It is certain beyond all dis. 
pute that the adverse State court decisions were directly caused by the fortuitous 
but successful public-relations campaigns waged on behalf of the discount 
fraternity. 

Another result of the adverse opinion created by the Nation’s press is that 
there has developed a school of liberal economists and marketing students who, 
out of a philosophy based upon shallow observations, support and defend discount 
practices at every opportunity. Although this support and defense has been 
theoretical in nature, as opposed to the practical, it has nonetheless been manip. 
ulated effectively in molding opinion at all levels in firm opposition to fair trade, 

There has also been created what has been termed by some as a self-serving 
alliance between discounters and the two Federal antitrust agencies, the Depart- 
ment of Justice and the Federal Trade Commission. These Government agencies 
have attempted to establish, through years of litigative effort, that price fixing 
per se is illegal. This antitrust principle was worked out in a series of cases 
concerning conspiracies among producers to fix the price at which each would 
sell their competitive product. This righteous result has firmly established the 
phrase “price-fixing” as an epithet, in both legal and popular terminology. Fair 
trade was then equated to price fixing and the per se rule was invoked vigor- 
ously against fair trade. 

The Federal antitrust agencies took the position that fair trade was an 
exemption, to be narrowly construed. Both agencies entertained and readily 
acted upon the complaints of discounters, and there is no area of business con- 
duct which has received closer and more continual intitrust surveillance, fol- 
lowed by Government lawsuits, than has fair trade. Because, under fair-trade 
laws, the manufacturer must have at all times clean hands and open competition 
against his fair-traded product, it has not been difficult for Government to find 
occasional conditions when fair trade could be publicized as a whipping boy. 

Widespread and repeated violations of fair trade have made enforcement difi- 
cult. Discounters prove quite willing to litigate, as it is to their advantage. 
Most courts, possibly in some instances impressed by the discounter propaganda, 
levy purely nominal fines—only after repeated violations. 

All of these factors, taken together, have caused many manufacturers, both 
large and small, to abandon fair trade. The effects of this abandonment on 
small business are only beginning to be felt. The most conservative observer 
must agree that we are now witnessing grave economic reseller dislocation at all 
levels, much stemming largely from he failure of the McGuire Act to offer any 
defense against interstate raids upon fair-trade States. 

To cite a few current examples, following the collapse of fair trade in the 
small-appliance indsutry, Bronson & Townsend, perhaps the oldest and best- 
known appliance wholesaler in the East, has ceased selling electric appliances, 
Bankruptcies abound among small-appliance dealers, who cannot survive evel 
a brief price war. Sunbeam has, within the last few days, sharply reduced the 
number of franchise distributors handling its line. 

Only last week, Mr. C. C. Mendler, vice president and general sales manager 
at Sunbeam, said, in a press release: “We deeply regret that the legal develop 
ments adverse to fair trade, culminating in the U. 8S. Supreme Court decision 
which threw the doors wide open to interstate cut-price mail-order advertising, 
forced Sunbeam off fair trade. The confusion that has resulted in the market 
place has caused many dealers to give up, temporarily, at least, handling house 
hold electric appliances. These events beyond our control forced us to recogniz 





| ee ee ee ee 


ae aT Townes 


ily 
on- 
ol- 


ion 
ind 


FAIR TRADE 251 


the hard fact that there are too many Sunbeam distributors in proportion to 
the number of active Sunbeam retailers. Therefore, it is necessary that we 
shrink our distribution at the wholesale level to a more practical number. 
(Emphasis supplied.} Sunbeam has sold widely through retail druggists, whose 
pational leaders strongly opposed the proposed hometown amendment to the 
McGuire bill to prevent interstate price cutting. — : 

Everywhere it is the small-business man who is being hurt. The small manu- 
facturer who depends on fair trade to keep his product flowing normally along 
eonventional channels of distribution is suffering from reduced volume. Under 
such conditions, the only recourse of most manufacturers is to limit distribution 
to nondestructive resellers. The small wholesalers and retailers who can still 
avoid the specter of bankruptcy find that they are selling more and more with- 
out profit. Even the small discounter is disappearing, destroyed by the forces 
he helped create. Distribution thus is being forced toward resale monopoly. 

If fair trade has faltered under attack, we must determine whether there is 
something inherently wrong with the practice, or whether fair trade has been 
victimized and abused by the operation of undesirable and unhealthy competitive 
practices at the hands of discounters. Perhaps it would be well at this time to 
reappraise the basis for, and merits of, fair trade, so that we may intelligently 
seek a remedy. 

Today’s consumers are thoroughly educated as to the relative merits and 
yalues of competing brand names, Kodak, Ansco, Toastmaster, Sunbeam, Beauty- 
rest, Sealy, to mention but a few. It is indisputable that a manufacturer has 
certain property rights in respect to the brand name or trademark which he em- 
ploys to identify his products to his consumer. Over a period of years, the 
manufactured product of high quality, if not sabotaged in its distribution, will 
generate such public confidence and consumer acceptance that an intangible, 
but nonetheless valuable, goodwill is created. The goodwill asset of a going con- 
cern is often its most valuable asset. It may be sold and purchased as a com- 
modity of commerce, and is protected against encroachments and appropriation. 
Tremendous sums of money are spent annually throughout the United States by 
manufacturers in advertising and in public-relations programs to create con- 
sumer acceptance for particular brand names. The products that bear those 
brand names must offer the consumer fair competitive value per unit of cost or 
the entire enterprise fails. ‘This consumer acceptance is an a priori, and tenta- 
tive, goodwill. 

The manufacturer who has created a widely accepted brand name is recog- 
nized as the rightful and sole possessor of the property created, namely, good- 
will, as symbolized by his brand name or trademark. Since the brand name or 
trademark serves to identify the particular, although intangible, resultant good- 
will, such distinguishing brand name or trademark becomes so intermingled 
with goodwill that they become one and the same. The appropriation of a brand 
tame has always been considered an appropriation of goodwill. A producer of 
abranded commodity, if his incentive to serve public interest is to be preserved, 
must be able to protect from all assaults the goodwill that he has created, no 
Matter in what form such assaults occur. Many legislatures have determined 
that certain pricing practices on the part of resellers constitute an attack on 
the producer's goodwill. These legislatures have provided for manufacturers, in 
fair-trade acts, an appropriate means of dealing with such invasions. 

Most manufacturers of consumer products devote considerable effort and 
money to establishing and maintaining a mass-distribution system through 
Which flows that manufacturer’s production. In many industries, the great 
bulk of consumer goods is sold through relatively small retail outlets. A manu- 
facturer, often working through wholesalers and jobbers, will carefully cultivate 
the sales potential of a large number of small retailers. He will advertise 
extensively in the trade press, employ salesmen and demonstrators, and will 
send free advertising, educational and promotional materials and displays to 
his retailers. In addition to the manufacturer’s national advertising program, 
the manufacturer will often defray a substantial part of the expenses of local 
advertising undertaken in conjunction with the retailer. 

Mass-distribution facilities are costly and are painstakingly acquired. Not 
all who try, achieve such. The only known method by which a manufacturer 
an enlist the essential cooperation of wholesalers and retailers, in this process 
of creating a mass-distribution system, is to make it profitable for his resellers 
to deal in his product. The anticipation of a profit will cause resellers to per- 
form indispensable services in advertising, displaying, and demonstrating the 
Product, in educating the consumer, and in creating a demand. It is the firm 
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conviction of many manufacturers that success could not have been achieved 
without the active cooperation of great numbers of small, independent resellers, 

By the above means and after a considerable lapse of time, a manufacturer 
may achieve consumer acceptance and mass distribution. 

He has thus created a valuable goodwill. Goodwill is related to resale-pricg 
maintenance in a variety of ways, as will appear. 

Mass production for a mass market is the well-nigh universally accepteq 
formula for manufacturing success. There is a large measure of agreement 
among scholars in respect to the economics of large-scale production. The 
economies achieved by mass-production techniques, together with lower unit 
costs resulting from the allocation of fixed overhead costs to a large number of 
units, are familiar concepts. 

Mass production and mass employment are impossible to sustain, however, 
unless there is mass distribution of the products which are being mass produced, 

Merchandising methods which prove in the market place to be the product 
of sound business judgment may be completely inappropriate and foredoomed 
to failure if translated to another product. Thus, the merchandising of watches, 
for example, bears little if any relationship to the marketing of livestock. The 
economics of distribution are logical and consistent, therefore, only when con. 
sidered on the basis of a single industry. There is no single set of economic 
principles aplicable to all merchandising, although certain basic economic laws 
apply, generally. 

On the basis of demonstrable experience, we suggest that price cutting on 
certain categories of products may, and often does, have an adverse effect on the 
goodwill which a brand name symbolizes. Both the brand name and the good- 
will remain indisputably the property of the manufacturer. Price cutting to 
any significant extent on such products will inexorably tend to tear down and 
destroy a manufacturer’s painfully acquired distribution system. 

A given reseller in competition with a price cutter will usually be obliged to 
reduce his prices to meet those of his price-cutting competitor. As resale prices 
are reduced, profits are reduced, and the reseller loses his incentive to display 
and sell that manufacturer’s product. Thus, the manufacturer loses his most 
effective business ally. 

The promotional efforts of resellers dwindle and wane, for the sale of the 
product is no longer profitable. Reaction at the retail level is varied: Some 
retailers drop the line; others give it less shelf space and less sales effort; 
others put the price-cut item under the counter and concentrate on the sale of 
substitute items free from uneconomic competition. Those retailers who, in 
obedience to the law, attempt to maintain the fair-trade price too often are 
regarded as profiteers by their customers, and often both those retailers and 
their customers express hostility to the manufacturer. The consumer feels 
that the manufacturer is overpricing his manufactured article or attempting to 
set a spurious and artificial value, while the incentive of the resellers to con- 
tinue merchandising the product has been destroyed. In both cases the loss 
is clearly that of goodwill. In any event the uneconomic retail levels will not 
long prevail, for the fair-trading retailer will not allow himself to continue to 
be a mere display of the price-cut product, a showcase, a convenient backdrop 
against which the price cutter can perform. 

The volume of sales of the price cutter tends to increase as people respond to 
the lure of a bargain. From the manufacturer’s point of view, the price cutter’s 
volume is woefully insufficient to offset the overall decline in sales volume re 
sulting from the above-described reactions of competing resellers. Price cuts 
engender price cuts by competing resellers, and the great bulk of retailers, upon 
whom the manufacturer depends for his volume, simply suppress or drop the 
line. Thus the manufacturer loses the business partnership, or goodwill, of 
large numbers of resellers, and sales volume in the area influenced by the dis- 
counter declines sharply. 

It is possible to demonstrate this decline in sales volume by reference to recent 
experience. In 1952 the Supreme Court of Michigan declared the nonsigner 
clause of the Michigan Fair Trade Act invalid (Shakespeare Co. v. Lippmam’s 
Tool Shop Sporting Goods Company (1952), 334 Mich. 109, 54 N. W. (2d) 268, 
Michigan Sup. Ct.). 

Argus Cameras, Inc., is a Michigan corporation with its office and factory 
located in Ann Arbor, Mich. It is a manufacturer of cameras and other phote 
graphic equipment which sells its products nationally under the fair-trade 
acts of the various States. 
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Following the decision in the Shakespeare case the retail market in Michigan 
pecame chaotic, and by January of 1954 price cutting by reailers on Argus 
cameras had become widespread. At the end of July 1954, Argus tabulated its 
sales data both locally and nationally. 

Argus found that sales in Michigan and the Detroit area declined 37 percent 
in the period from January through July 1954, as against the same period of 
1953. This is by contrast with a 33-percent increase in national sales during 
this period. In the January-July period in 1953, 17.4 percent of all Argus sales 
were made in Michigan. During the same period in 1954, the data showed that 
only 8.2 percent of the company’s sales were in Michigan. (A chart prepared by 
the statistical department of AF'TC, and hereto appended, presents graphically 
the devastating effect of price cutting on the sales of Argus cameras in the 
area where price cutting is widespread. ) 

A fair-trade price sets a standard of value on the article in the mind of the 
consumer. It is in effect a statement by the manufacturer directly to the con- 
sumer that the particular product is worth so much in dollars and cents. A 
price cut gives lie to this implication. It says in effect to the consuming public 
that the true measure of value is the discounter’s price. Thus the product is 
downgraded and debased; it loses substantial consumer acceptance, once again 
to the great injury of the manufacturer’s goodwill. 

Price-cutting activities will tend to put the price cutter in a dominant position 
in respect to the sales of the price-cut product. Price cutting causes the volume 
of sales of the price cutter to increase while the volume at other outlets shrinks 
and the sales for the market as a whole decline. The tendency is inexorably 
toward retail monopoly of that product in that market. Even such a partial 
monopoly of distribution in a particular market is parasitical in that it has been 
created against the will of the manufacturer and exists without his consent. 
Such a monopoly feeds upon the goodwill created by the manufacturer, and is 
undesirable as it saps the sales volume, and therefore the vitality, of the man- 
ufacturer of the product. Even more important, it puts the manufacturer and 
his goodwill at the mercy of the price cutter. 

Concomitant with the growth of retail monopoly is a sharp decrease in the 
number of outlets for the product. Thus the producer becomes helplessly de- 
pendent on the merchandising abilities, whims, and pleasures of the price 
cutter. The distributive monopolist can thus stand like a greedy tollmaster. be- 
tween the producer and the consumer. This power is seldom, if ever, exercised 
benevolently. The growth of such power should, therefore, be retarded. 

Nowhere is found a more striking example of retail monopoly created by price 
cutting than during the price war in New York City. This price war broke out 
following the ruling by the United States Supreme Court that the Miller-Tyd- 
ings Act did not specifically embrace nonsigners to fair-trade contracts in inter- 
state commerce (Schwegmann Bros. et al. v. Seagram Distillers Corp. (1951), 
$41 U. S. 384). Thus for the want of a nonsigner clause, which since has been 
restored, the following economic phenomena were experienced. 

Attached is a chart prepared by the statistical department of AFTC, showing 
the market share of 1 retailer for 1 product both before and after the price 
war. The data is from the complaint of Sunbeam Corporation v. R. H. Macy 
((dated October 27, 1951), civil action 70-313, U. S. Dist. Ct., S. D. N. Y.). 

The percentage of Mixmasters sold by the largest competitors in New York 
City during the normal period preceding the price war was as follows: Macy’s 
33 percent, Gimbel Bros. 0.5 percent, Bloomingdale Bros. 0.4 percent, Wana- 
maker’s 0.2 percent. The total of these amounted to 4.4 percent of the entire 
sales of Mixmaster in New York City during the period before the price war. 
The balance of the business was done by approximately 1,500 other Sunbeam 
retailers, large and small, who were located in New York City. 

During the 10-week price war those competitors’ percentages changed as 
follows: Macy’s 56.2 percent, Gimbel Bros. 15.3 percent, Bloomingdale Bros. 
26 percent, and Wanamaker’s, which refused to participate in the price war, 
0 percent. Thus by a short 10-week campaign, these 3 retailing giants were 
able to corner 74.1 percent of the market, with Macy’s share of the market leap- 
ing from 3.3 percent to 56.2 percent. 

Sometimes a particular product can best be merchandised through few out- 
lets. This apparently is the case with farm machinery, for the pattern in that 
industry seems to be that of exclusive distributorship by which a retailer is 
assigned the exclusive rights to sell in a given area. This is the act and 
decision of the producer, and he should be free to make such decisions. But if 
the dynamics of merchandising make it desirable for the producer to market 
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through a large number of outlets without exposure of his goodwill to unfair 
pricing practices, it should be possible for him to do so. The manufacturer 
of parking meters which are sold to municipalities should be free to select his 
own pattern of merchandising; his choice might be a system of exclusive and 
franchised dealers. On the other hand, a manufacturer of safety razors, given 
the same choice, would probably be forced to merchandise through a large 
number of retail outlets. 

Extensive price cutting of a widely advertised brand, however, makes the latter 
choice sterile, for large numbers of resellers will simply refuse to handle the price. 
cut item. Only fair-trade contracts protect the manufacturer of such a branded 
commodity who wishes to distribute through a large number of retail outlets, 

As the sales volume in a market area declines, the manufacturer’s production 
declines. This causes a rise in unit cost, for some of the inherent economies of 
large-scale production will be lost, and fixed overhead must be loaded on fewer 
units. This increase in the manufacturer’s cost affects his profit margin, which 
tends to dwindle and disappear. To offset this, the manufacturer has two choices: 
he can raise prices, or he can cut costs. A price increase is impracticable, for it 
will but aggravate and intensify the decline in volume. Even fewer outlets wil] 
handle the product, and the consumer, who has already been exposed to the 
price-cutting publicity of the discounter, will further resist a price increase under 
such circumstances. Therefore, the manufacturer will adopt the remaining 
alternative and attempt to cut costs. 

It is well accepted that a slight increase in prime costs at the manufacturing 
level will often result in a substantially improved product. An increase of § 
percent in cost may result in a 25 percent increase in the value and durability 
of the product. The converse of this proposition is that a slight decrease in 
prime manufacturing costs causes a much larger decrease in the quality of the 
manufactured item. For example, omitting the hardening operation of the wear- 
ing parts of the lowly can opener will reduce slightly its factory cost, but in the 
process its value to the consumer is almost eliminated. The producer’s inevitable 
reaction to the relentless pressure of mounting unit costs caused by loss in his 
sales volume is known as the quality squeeze. As this process continues the 
product loses repute and consumer acceptance, to the mortal injury of goodwill. 

We readily acknowledge that there is nothing immutable about the above-stated 
economic formulas. Many other factors might alter the causal relationship 
and so evoke radically different effects in a given market. The above economic 
analysis may or may not apply to a given product in a specific market under a 
particular set of conditions. Nevertheless we respectfully submit that the 
manufacturer of a competitive product should be free to make his own choice 
as to whether to adopt some system of merchandising that will prevent the 
destruction of what may be his most valuable asset—the goodwill of the consumer 
and the resellers for his trademarked product. The economics of distribution are 
complex and ever shifting. As a practical matter, merchandising decisions can- 
not be made from a handbook. The law governing this highly volatile area 
should allow the greatest possible freedom of choice to all, with a minimum of 
bureaucratic regulation. 

For many manufacturers, resale price maintenance, as permitted by the fair 
trade acts, is the most practicable method of preventing the appropriation of 

their most valuable asset—the goodwill of the consumer and the resellers for 
their trademarked products. The establishment of minimum resale prices, a8 
permitted by the fair trade acts, prevents the diversion of brand-name goodwill 
to the job of building traffic in the price-cutter’s store. 

Much has been written about the bait advertising and consumer switching 
techniques of discounters. Although these merchandising tactics are not peculiar 
to discounters, it is most evident that they have their major consumer impact 
within the ranks of discounters. 

All discounters must engage in profit averaging, wherein the loss on a few 
bargains is compensated for by the sale of other items at inflated prices. It is 
a rare consumer who can avoid the effect of these tricks, as they do not have 
the knowledge or facilities to distinguish a true from a false bargain. 
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Shopping experience at discount houses reveals additional undesirable mer- 
chandizing techniques. Poor service, cluttered aisles—clerk who pretend to have 
inside information concerning all products and who conduct business with the 
attitude of a poolroom bookmaker accepting and recording a bet—all these 
provide the typical discount atmosphere. Small wonder, then, that a reputable 
manufacturer objects to having his branded products sold through such outlets. 

Essentially, the areas of conflict between fair traders and discounters are 
inadequately expressed by reference to price alone. Discounters claim dominion 
over, and the right to sell, all brands—irrespective of the wishes of the owner 
of the brand. When the goods are unavailable through normal channels, as 
oecurs When a direct-selling producer refuses to sell a discounter, transshipping 
or merchandise diversion results. Discounters sometimes purchase at retail 
from other stores at the full fair-trade price and then resell at a loss for the sole 
purpose of establishing domination of the brand. The present structure of our 
antitrust laws leaves a manufacturer helpless to protect his brand from such 
invasions. 

Discounters, in effect, also claim the right to set the market price for the 
branded commodity in their competitive area. The price charged by the dis- 
counter on a given item becomes the prevailing price in his locality. In other 
words, the discounter claims the right which State law has afforded the manu- 
facturer—the right to set the market price in competition with other products 
for a similar purpose. The important differences are: (1) That the discounter 
has no proprietary interest in the brand and therefore is not interested in 
preserving or enhancing its value, and (2) that the price set by the discounter is 
for the immediate and selfish benefit of himself alone, whereas the price level 
set by the fair trader is for the long-run protection of the consumer and of all 
resellers. 

Reference has been made heretofore concerning the passing of the small dis- 
counter. Unfortunately, each small discounter who travels the road to bank- 
ruptcy is accompanied by hundreds of other small businesses, including home- 
town and neighborhood retailers. Only the giants are surviving discount 
eompetition—giant discounters and giant department store chains. Unless 
remedial action to reverse this trend is soon forthcoming, small resellers, as 
such, will largely disappear from the scene. 

Every fair-trade position taken by the Nation’s courts, legislatures, and the 
press is ultimatelyy a position for or against the giantism of resale monopoly, 
with its inevitable effect on small business. 

The United States trademark, with its traditional constitutional status, offers, 
we believe, a sound basis for Federal legislation providing simple and direct 
means for giving practical effect to the intent of the present cumbersome contract 
system of fair trade—to protect small business. 

The board of directors of American Fair Trade Council has recommended to 
its members “that they give vigorous support to any Federal legislation, from 
whatever source, that provides a workable, constitutional method by which 
trademark owners may move to protect their property rights in their trade- 


marks—and to protect their resellers and the public—against predatory trade 
practices.” 
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TESTIMONY OF RAY BREWSTER, PRESIDENT, RAY BREWSTER, INC., MARKETING 
CONSULTANT, New York, N. Y. 










Qualifications to testify on behalf of fair-trade legislation. 

1. National dealers sales manager, Canada Dry ginger ale. 

2. National sales manager, Lentheric, Inc., toilet goods. 

3. National sales manager, proprietary products, E. R. Squibb & Sons. 

4. Vice president, sales and advertising, Frederic Stearns & Co., division 
of Sterling Drug Co. 

5. Vice president, sales and advertising, Hickok Manufacturing Co., belts, 
buckles, jewelry. 

6. Total volume of clients’ volume past 3 years in excess of $6 billion, 

7. Marketing classification: Drugs, soft goods, appliances, grocery, elec. 
tronics, hardware, toilet goods, garden nurseries. 


Ecplanation of chart 

The testimony herein given on behalf of fair trade involves a wide range of 
economic areas. It is suggested that the prime concern behind all legislation 
is its effect upon the total population and total economy. All other involved 
areas would be secondary, even though collectively they would add up to the 
whole. 

For the purpose of visualizing economic area relationships, the attached 
diagram is submitted. The testimony should automatically identify itself with 
the various areas. 
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MILLIONS MORE JOBS AT STAKE WITH LOSS OF FAIR TRADE 












Fair trade is one of the strongest props to national employment. Department 
of Commerce figures demonstrate that retailing is the first and hardest hit of all 
employment classifications in a depression. In support of this, the Government 
published figures for December 1957 and January 1958 which showed that the 
loss of jobs in retailing for that month was twice the loss sustained by mant- 
facturing (455,000 job loss and manufacturing against 850,000 job loss retail- 
ing—figures unadjusted). About one-third of the retail employment loss right 
now is in the auto industry. Twenty percent of our total job loss comes from 
retailing in this recession. In a full-fledged depression, we lose about 35 to 4 
percent of our jobs in retailing. Experience invariably shows that fair trade 
tends to stabilize employment in retailing in good times, and even more so it 
bad times. 
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This is understandable, because most retail businesses are extremely small. 
There is a total of 4,300,000 businesses in the United States of all kinds. And of 
these almost one-half (1,900,000) are retail, of which 80 to 85 percent employ 
only 1 to 10 people. This means that most retailers work with exceedingly 
small capital and profits. And, this being the case, it’s easy to see that the 
slightest decline in retail sales would force an immediate reduction in retail 
employment. 

Employment, after all, is purchasing power, the primary key to prosperity. 
And for whatever cause lowered purchasing power always means unemployment, 
spreads to manufacturing, means recession. 

Few people are aware that retailing is the second most important contributor 
to unemployment, nor, that it is our second largest employment classification. 
As of December 1957, the retail employment population was 11,900,000 people, 
while manufacturing, the largest classification, was only 16 million people. 

In view of the economic importance of fair trade, we should recognize that 
right now, there is vastly more at stake, than there was in the depression of 
1929. For example, we have 50 million people more in our economy, and $377 
pillion more in national product, a very large part of which is channeled through 
retail. Then too, only 10 years ago, the national income was only $70 billion 
and today, it is more than $300 billion. It is clear, therefore, that since we 
have so much more to lose now, we must be far more alert to the sensitive fac- 
tors which can cause economic maladjustment, and act swiftly to make perma- 
nent repairs to any adjustable factor in causing unemployment—thus, preserve 
the fluency of consumer spending. 

Certainly, if there is a legacy from our past experience with depressions, it 
should be a better understanding of the enormously important economic func- 
tion of healthy profitable retailing, and its direct relationship to employment and 
prosperity. 

Perhaps we should now see a more urgent need for a more thoughtful regu- 
lation of retailing which would insist on healthy business practices and insure 
a more stable employment environment. We are really dealing, not just with 
retailing, but with a powerful factor which essentially has a stabilizing influence 
on the national economy. 


Predatory price cutting is an immoral economically destructive device 


Price cutting itself is not essentially the basic evil. It is what it does when 
wnscrupuously used to unbalance and deflate our economy. Think in terms of 
fraudulently induced unemployment; enormous and needless losses of invest- 
ments in retail business; the fostering of retail monopoly. These evils have 
been surely demonstrated in the past and are being demonstrated now, as a 
direct inheritance of predatory price cutting. 

To keep the record clear, the American system of free enterprise is rightfully 
dedicated to the need of constantly lowering consumer prices of goods through 
greater efficiency in manufacturing and distribution. Fair trade legislation is 
not directed toward increasing consumer prices or even holding them up. Nor 
is it conceived in any sense as a prop to keep weak, inefficient retailers in busi- 
ness. Rather it has proved itself to the contrary. It is directed to enforce a 
moral code, which requires that small businesses have a more nearly equal 
opportunity to be competitive. It protects the scrupulous from the unscrupu- 
lous. We already have some laws to protect the small-business man—and small 
business. Similarly, we have laws to prevent big business from getting too 
big—so it can’t overwhelm small business. 

The concern of Government in all these issues is both moral and economic. 
The objectives of fair trade, are purely moral and economic. It argues that 
loss leaders and predatory price cutting are unfair and immoral and tend to 
corrupt our system of free enterprise, especially as it affects our $185 billion 
— in retailing, and, the consumer’s purchasing power to spend that $185 
illion. 

Normally, the practice of price cutting begins when consumer purchasing 
power is in some way threatened or through an effort to tempt the consumer 
to buy at other stores through prices at near cost or less than cost. In either 
case, predatory tactics only worsen things and demonstrate uneconomic results. 


Consumer spending is the key to prosperity 


Retailing is big business, represents almost 50 percent of the total number 
of all businesses, is the second largest segment of employment population. 
%, it’s important that we keep it vital—properous. Consumers—willing and 
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capable shoppers in retail stores—are indisputably the key to present and con- 
tinuing prosperity. 

Again, keep in mind that anything that unnecessarily threatens retail employ. 
ment is dangerously destructive because it directly lowers consumer purchasing 
power. In fact, during the last depression, over 300,000 retail businesses failed, 
putting millions of people out of work and losing billions of dollars in capital, 
payrolls, and profit. These failures wrought greater national disaster directly 
to consumer purchasing power than any other failure of our system. 


Price cutting spreads economic disaster 

Retail business ventures cannot survive if their profit opportunities can be 
destroyed by other retailers who would sell at cost or below cost and then 
try to recoup on inordinately high profits from the sale of unknown merchan- 
dise—which they invariably try to substitute. Neither the consumer nor the 
economy can benefit from this uncontrolled condition. 

In the hardware business, under fair trade, retailers’ net profit has declined 
because of the increased cost of doing business, in 10 years from approximately 
9.7 percent to 1.4 percent. This meager profit, typical of all retail businesses, 
large and small, doesn’t tolerate retail inefficiency nor can it withstand profit 
cutting and predatory raids upon its expensively secured patronage. 

In times of prosperity there is somewhat less temptation for price cutting, 
but the moral issue on what is known as fair trade remains constant. The 
inveterate price cutter appears to o‘‘er utopia for the consumer, but it doesn’t 
always work out that way. These businesses of prey invariably prove unstable 
and enfeeble retailing. They can destroy stable business at all levels, including 
the manufacturer. They set up counter economic forces which produce adverse 
effects on general employment as well as manufacturing and its trademarked 
products. 

And finally the marketing service industries, such as wholesaling and adver- 
tising, ete., representing billions of dollars and millions of employed people 
are sucked into this whirlpool of destruction and are forced to markedly lower 
levels of operation, profitwise, employmentwise. 

Very recently a manufacturer in the Middle West invested over $100,000 in 
research on a product which did a remarkable job for growing healthier cattle. 
They further spent a large sum for advertising. The product sales proved 
especially gratifying until some wholesalers and retailers cut the price to cost 
and forced a large percentage of the remaining dealers and wholesalers to stop 
handling the product. 

The price cutters could not make up for the losses sustained by the manu- 
facturer through the loss of his regular accounts—so he just lost large portions 
of his volume. The consumer paid higher profits on substitute merchandise 
and the products substituted were not even reasonably comparable. 

Thus, through lack of ability to enforce fair trade in certain States, we see 
the manufacturer hurt as well as the wholesaler, retailer, consumer. And the 
advertising agency, magazines, newspapers also lost advertising revenue. 

There is a natural trend toward concentration of more sales through fewer 
retail outlets. This trend is natural and a sound development. It doesn’t 
deteriorate our system of free enterprise. It still provides all retailers, large 
and small, with a relatively equal opportunity to compete in the market. It’s 
interesting now to note that supermarkets, chains, department stores, and 
mail-order stores have had their greatest growth under fair trade practices. 
But the small-business man continued to have his fair opportunity to compete. 

Our economy cannot thrive when some businesses try to operate without 
profit, and especially when such efforts are undertaken at the direct profit 
expense of those businesses which can and do make a profit. 

We can never gain a long-term lease on prosperity which is written in red 
ink. 


Monopoly is still wn-American 


Predatory price cutting is invariably conceived as a step toward monopoly, 
and monopoly, according to our way of life, is evil. Wanton price cutting 
consigns a monopolized and destructive power to a few at the expense of many. 
Monopoly always leads to the usurpation of small business and for that reason, 
our Government takes strong steps to prevent it. 

Some years back the late Senator Borah said before Congress, “Those who 
are speaking for small business are seeking just laws, humane laws, laws 
which recognize the dictates of justice. If it is true that small business is 
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making its last struggle for existence it should be permitted to do so under 
fair laws. We thus strengthen capitalism, and help to meet the threat of 
communism.” Mr. Justice Brandeis said on the same subject, “Americans 
should be under no illusion as to the value or effect of predatory price cutting. 
It has been the most potent weapon of monopoly * * * thoughtless or weak, 
the consumer yields to the temptation of trifling immediate gains, selling his 
birthright for a mess of pottage—thus becoming an instrument of monopoly 
itself.” Another great American, the late Chief Justice Oliver Wendell Holmes 
said, “I cannot believe that in the long run the public will profit by the United 
States Supreme Court permitting predatory forces to cut reasonable prices for 
ulterior purposes of their own.” 

So, it may be said, in support of fair trade, that it prohibits the opportunity 
for retail monopoly. It prevents unscrupulous retailers from forcing other 
retailers from surrendering fair legitimate profits, with the alternative of going 
out of business. And, finally, it tends to effectively maintain retail employ- 
ment. 


We need fair trade 


The consumer is always entitled to the lowest possible price on merchandise, 
and more urgently so in times of recession. But, on the other hand, it is un- 
thinkable that a retailer should be required to wreck his chance to make a 
legitimate profit in order to remain competitive. The largest retailers need 
fair profits no less than small retailers. 

The price of price cutting is not, unfortunately, measured in terms of reliable 
consumer benefits—it is measured in terms of lower employment levels—reduced 
consumer purchasing power. 

Take, for example, the present situation in Detroit where unemployment is 
high. Some retailers are offering branded electric blankets regularly priced up 
to $34.95 for $9.98 ; branded $10 clocks at $3.88; $1.35 size aspirin compounds for 
99 cents; 44 cent Vick’s Vapor Rub for 29 cents, ete. In most stores, where 
this merchandise was advertised, they pushed other higher profit unknown 
merchandise when people went into the store. 

The stores who couldn’t meet these loss-leader prices just lost customers, dollar 
volume, and were forced to take people off their payroll. Thus, in Detroit unem- 
ployment was accelerated, purchasing power lowered, and the retail trade suf- 
fered additional capital and profit losses. 

Fair trade needs enlightened help. To give all of us the kind of economic 
stability we need, is going to take an act of Congress. That’s a big job. And, 
understanding the true economic virtues of fair trade is step No. 1. 

Everything that is really importapt takes time and effort. But people must 
first see what is important before they will take action. And, thus, when the time 
for action comes, we must get together in our thinking and act together—united. 
To these ends, we can all pledge our time and services, knowing that in doing so, 
we faithfully serve our common interest. 


STATEMENT OF Ray Burcu, SALtes PROMOTION MANAGER FOR ARNOLD, SCHWINN & 
Co., CHICAGO 


Mr. Chairman and gentlemen, my name is Ray Burch, I am a resident of 
Wilmette, Ill., employed since 1950 as sales promotion manager for Arnold, 
Schwinn & Co., of Chicago, manufacturers of Schwinn bicycles. 

IT appear here today on behalf of my company, our 33 Schwinn wholesale dis- 
tributors and approximately 9,000 Schwinn retail dealers. We appreciate this 
opportunity to explain to this committee why there is such urgent need in the 
bicycle industry for a Federal fair trade law like that proposed by S. 3850. But, 
first, I would like to give a few facts and figures about the bicycle business which 
may contribute toward a better understanding of some of its problems. 

1. From 2% to 8 million new bicyeles are sold in the United States each 
year—or about $135 million at retail value. Roughly one-third are imported, 
and two-thirds are produced by 10 American manufacturers, of which 
Schwinn is one. 

2. About 98 percent of these bikes are bought by, or for, children—only 2 
percent for adults. Nearly half (45 percent) are juvenile sizes with 16-inch, 
20-inch, or 24-inch wheels for children up to 7 years old. The remaining 55 
percent are 26-inch or full-size models which are sold mostly to children 
from 8 to 12. Among children in the 8 to 12 age group, about 85 percent of 
the boys and 60 percent of the girls ride bikes. 





262 FAIR TRADE 


3. Three-speed gears or other gear shift hubs, caliper brakes, spring type 
carriers and similar equipment are now widely used on all types of bikes, 
especially in the 26-inch size. 

4. Bicycles are sold largely by mail order and automotive chains, which 
account for nearly half the business, with the other half being split among 
department stores, hardware and variety stores, discount and catalog gel]. 
ers—and, finally, the independent bicycle dealer, who sells perhaps one 
fourth of all new bikes, the great majority of all used bikes and provides 
practically all the service for all bikes. 

5. Schwinn bicycles, which in 1957 represented 17 percent of all United 
States reported sales, are sold largely by these independent servicing deal. 
ers. 

Now it is readily apparent from the figures I have quoted that all sellers of 
bicycles depend almost entirely on the independent bicycle dealer for service, 
He is a most important part of the overall distribution system for all makes 
of bicycles. He is the man who stocks repair parts out in the neighborhoods 
where the kids live—not downtown, or in a warehouse somewhere in New York, 
Chicago, or San Francisco. And he is the man with a store full of kids every 
day—forever adjusting 3-speeds, tightening brakes, fixing this and fixing that so 
our kids ride and play in safety. The bicycle servicing dealer is much more 
than just a public convenience—he is an absolute necessity and must be kept on 
the job. 

But this bicycle servicing dealer is only human like everyone else; so he has 
to eat. And, in order to eat, he has to earn a living. But he cannot earn a 
living on the dimes, the quarters, and the occasional dollars the kids bring 
him for repairs. He also must sell new bicycles to stay in business. 

Even with the added income from the sale of new bicycles, the independent 
dealer still faces a struggle to make ends meet. Like every other businessman, 
he constantly fights a losing battle against ever-rising operating costs. Rent, 
water, lights, telphone, advertising, freight, delivery, store supplies—everything 
he buys is up, and still rising. 

And, on top of that, the independent dealer’s merchandising and advertising 
methods are seriously handicapped by his small volume. He can’t afford to buy 
a full page in the Sunday newspaper or run a carload sale to pep up volume 
when business is slow. He takes another notch in his belt and waits for things 
to “pick up,” selling whatever new bicycles he can, hoping that not too many 
of his customers will decide to go downtown and “get it wholesale.” 

There are no published figures available as to the earnings of these small 
dealers, but like those of most small businesses they are very modest. And even 
that small profit was earned only with the benefit of fair trade laws in most 
States during 1957. What profit would there be for the bicycle dealer without 
fair trade? 

Today, with the collapse of fair trade laws in one State after another, the 
servicing dealer faces ultimate extinction. He cannot live on service alone, nor 
ean he survive price wars with discount sellers and other merchandising giants 
who make no pretense of offering service. A great percentage of the bicycles 
they sell go out in the carton: “Assemble it yourself and save.” If you have 
ever tried to assemble or adjust a three-speed gear shift or caliper brakes, you 
will understand why so many of these sadder-but-wiser bargain hunters end up 
in the neighborhood bike shop—not to buy, but just for help after they get in 
trouble. But that doesn’t help the bicycle dealer pay his rent. 

So the independent dealer is well aware of his need for fair trade. Just a 
few weeks ago, we mailed a questionnaire to 7,468 bicycle dealers in fair-trade 
States, asking them whether, in the light of present market conditions, they 
wanted the fair-trade program continued. Returns are still coming in, but 
nearly 40 percent have already replied—a very high return for a mail survey. And 
the answer is decisive. Over 90 percent say, “Yes, we want fair trade.” And 
many dealers added comments to the effect that they couldn’t survive without 
fair trade. As one dealer expressed it, “Without it, the few big ones will gobble 
up all the little ones.” 

Incidentally, Mr. Chairman, I have with me today the post cards returned 
in that survey which we would be glad to turn over to this committee to be 
placed in the record. Some of the dealers’ comments are quite interesting but 
aside from that, they may serve a more useful purpose. Several witnesses, who 
profess to speak for the small dealer, have said fair trade hurts the little dealer 
and helps the discount house. These post cards show the small dealer can speak 
for himself, and he definitely wants fair trade. 
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Companies like ourselves have set a standard of quality for their products 
which assures to the purchaser that they can be used with confidence and 
safety. Thousands of smal dealers believe this and want to sell these products 
at fair prices. The customer does not need to be a mechanical expert nor does he 
have to check each part to determine if the construction is proper and adequate 
to protect the health and life of his children. The brand name is his assurance 
of quality and value. 

The establishing of such a reputation takes years of painstaking effort and 
the expenditure of millions of dollars both by the manufacturer and by the 
dealer who depend largely on the sale of our bicycles for their living. As a 
result, when a purchaser sees our name on a bicycle he knows that he is getting 
a piece of merchandise which will honestly give the best of service, and this is 
true of many other institutions which have built similar reputations for their 
merchandise. Because of the desirable nature of such merchandise, thousands 
of dealers, large and small carry such products in stock. In our case we support 
our product’s good name in every way possible through careful attention to 
quality control, advertising, guaranties to the purchaser and a dependable source 
of supply, served by wholesale distributors and some 9,000 retail dealers, who 
like all merchants, must derive a fair profit for the service which they perform 
in the normal course of business. 

Competition from other United States manufacturers and from imports of 
foreign bicycles (and I can assure you it is real competition all along the line) 
insures to the purchaser the lowest possible cost consistent with sound business 
practice. If the price on any brand is too high, the public will not buy it. They 
will select some other brand. Competition is always present. 

But when a dealer who has spent many years building and maintaining a 
good reputation for any given brand suddenly finds that same product is being 
used for bait advertising, his opportunity to make a fair profit is gone. All his 
years of labor, and the investment he has made in advertising and giving good 
service have been pirated—not to promote greater sales of the product, but 
merely to attract customers for some other store. Surely this is not fair competi- 
tion. But the smaller dealer, defenseless against the larger and better financed 
discounter, is forced to drop the line, and soon the discounter loses interest, too. 
So the public has lost the opportunity to buy a good product and perhaps a good 
servicing dealer as well. 

Since 1953 our company has used fair-trade to protect small dealers against 
unfair competition, but with the breakdown of State fair-trade laws our dealers 
will be helpless. The intent of Congress and practically every State legislature 
is clear enough but technical aspects of fair-trade laws must be strengthened as 
provided by 8S. 3850. 

Now, in closing, I have only one more point to bring to the attention of this 
committee. The question has been raised during the hearings as to why man- 
ufacturers or distributors of fair-traded merchandise sell to discount houses, 
implying that such sales were the result of a greedy desire to “work both sides 
of the street.” 

As an answer to that question, I call your attention to an article which 
appeared in the July 19, 1957, issue of Sales Management magazine, on page 
65. The author, Jerome Shoenfeld, wrote this article after interviewing several 
attorneys in the Antitrust Division of the Department of Justice. 

I won’t take time to read all the article, but I have attached copies of it 
to my statement submitted to this committee, so each member may read it for 
himself.. But I would like to read just these 2 or 3 paragraphs: 

“Until recently, Antitrust Division lawyers of the Department of Justice 
could express their antipathy to fair trade only through occasional futile testi- 
mony before a receptive congressional committee. Periodically, they translated 
their aversions into a refined legal argument, which found its way into more 
and more volumes of congressional hearings. 

— all over. The Division has found a way to prosecute. [Emphasis 
added. ] 

“* * * Naturally, a manufacturer can still choose his customers. No law 
orders him to include discount houses in his salesmen’s routes. Neither need 
he answer, much less honor, the orders they mail. But not every manufacturer 
sells direct to storekeepers; many depend on regional wholesalers. That pro- 
vides ground for antitrust attack. 

“If every local wholesaler dealing in a given product bypasses a cutrate store, 
the Antitrust Division will label the situation as ‘conspiracy.’ Nor does that 
word imply action by a group of wholesalers; if just one handles the territory, 
his refusal to sell makes him vulnerable.” [Emphasis added.] 





264 FAIR TRADE 


Now, almost every manufacturer of consumer goods today sells through 
wholesalers. So, if this interpretation is correct, practically every manufac. 
turer, large or small, with or without service problems, has been stripped of all 
rights to exercise any choice whatsoever in the selection of honest, capable 
dealers. Does this mean he and his distributors will be forced to sell any and 
every account that wants to buy, regardless of that account’s business ethics, 
sales tactics, service facilities, or any other qualifications? Will he be required 
to sell an account who only wants to use his good name for bait, regardless of 
the damage that account might do to the good reputation of his product and 
his established sales-and-service distribution? This article says “Yes’”—they 
have found a way to do it. Are we to believe that was the intent of our law- 
makers? We think not. 

But this does further point up the urgent need for a Federal fair-trade law 
as proposed in 8. 3850. For the protection of the thousands of small bicycle- 
service dealers and a million or more other small merchants, we urge the mem- 
bers of this committee to report favorably on 8. 3850 and support its early 
enactment into law. 

Thank you. 


[From Sales Management magazine, July 19, 1957] 
LreaLt BATTLES AHEAD FOR MANUFACTURERS WHO CUT CORNERS ON FAIR Trapp 
By Jerome Shoenfeld 


Watch for the decision in the pending case against Parke, Davis 
& Co. If the company is maneuvered into a position where it settles 
a civil suit and abandons fair trade, many another firm will be made 
vulnerable to similar charges. 


Until recently, Antitrust Division lawyers of the Department of Justice could 
express their antipathy to fair trade only through occasional futile testimony 
before a receptive congressional committee. Periodically, they translated their 
aversion into refined legal argument, which found its way into one or more 
volumes of congressional hearings. 

That’s all over. The Division has found a way to prosecute. “The Supreme 
Court told us to,” a Division lawyer explained. “Read the McKesson & Robbins 
decision.” 

As people who are not lawyers recall it, that decision (June 1956) forbids a 
manufacturer-wholesaler from embracing independent wholesalers in his fair- 
trade arrangements. An antitrust lawyer, who notices and rereads paragraphs 
other people skim, remember one which says, in effect that fair trade should be 
allowed not a hair’s breadth more than the statute requires: 

“Congress has marked the limitations beyond which price fixing cannot go. 
We are not only bound by those limitations, but we are bound to construe them 
strictly, since resale-price maintenance is a privilege restrictive of a free 
economy.” 

Every so often, a brief newspaper story reports that some State court has 
refused to enjoin a discount house or cutrate drugstore, ruling that, under the 
State constitution, a dealer who hasn’t signed a fair-trade agreement is not a 
party to it and, therefore, cannot be a violator. In strict obedience to the 
Supreme Court’s decision, the Antitrust Division will prosecute manufacturers 
who try to force fair trade in States that have acted against it. 

The stake is much greater than the mere right to continue fair trade in 
free-price territory. A company that loses won’t be allowed to set retail prices 
anywhere. 

Naturally, a manufacturer can still choose his customers. No law orders him 
to include discount houses in his salesmen’s routes. Neither need he answer, 
much less honor, the orders they mail. But not every manufacturer sells direct 
to storekeepers ; many depend on regional wholesalers. That provides ground for 
antitrust attack. 

If every local wholesaler dealing in a given product bypasses a cutrate store, 
the Antitrust Division will label the situation as “conspiracy.” Nor does that 
word imply action by a group of wholesalers; if just one handles the territory, 
his refusal to sell makes him vulnerable. 

One case of the kind has already been filed in Washington. In New Orleans, 
a grand jury is taking evidence on what may be a second. The first is against 
the drug company, Parke, Davis & Co., and attendant wholesalers, charged, 
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other things, with conspiring to fix prices in Washington, D. C., in which 
ae never has eae fair trade, and two Virginia cities, Richmond and Norfolk, 
where the State court last year refused to enjoin a price-cutting Benrus watch 

ijler who hadn’t signed up. ’ 
Pitts suring, a Washington grand jury for weeks took evidence against Parke, 
Davis. Shortly after it handed down an indictment in early May, G. L. Walker, 
Parke, Davis vice president, sales, and S. M. Drips, Baltimore branch manager, 
waited patiently in court while the judge passed sentences on or set bail for peo- 
ple charged with such crimes as assault and theft. At last, it was their turn, 
Their lawyer requested that, since they were obviously responsible citizens, no 
e set. ‘ 

ee rtody,” the judge replied, “is the same in this court. We set bail on 
Dave Beck just a little while ago. I can’t see any reason for doing otherwise 
now ; $1,000.” 5 

The method of filing against Parke, Davis will prove typical. First came the 
grand jury’s criminal indictment. The Antitrust Division had already prepared 
a civil complaint, which it filed promptly when the indictment was handed down. 
It repeated the charges in the grand-jury document and asked an injunction, 
limited neither in place nor time, against price fixing, against boycotting cut- 
price dealers, and against refusing to sell over-the-counter drugs to retailers not 
licensed to fill prescriptions. 

Criminal prosecution, if only for an antitrust violation, carries the threat of a 
jail sentence. This provides incentive for settling a civil suit. It is such 
settlements, abandoning fair trade, that the Department wants. The additional 
count in the indictment and complaint—refusal to sell to others than druggists— 
was inserted to give antitrust and company lawyers something more to haggle 
about than the criminal charges. The Department is not trying to force drugs 
that are neither advertised nor displayed into crowded supermarkets which 
need the high turnover that results from high promotion. 

In contrast with, say, Federal Trade Commission, antitrust officials rarely 
plot whole compaigns against a practice. They don’t need to. A victory invites 
fresh complaints. If Parke, Davis loses, grievances of cut-price retailers will 
probably flood the Division, which is ready for them. 


NON-FAIR-TRADE STATES 


Fair trade is being outlawed in State after State by court decisions that favor 
retailers who refuse to sign agreements. The latest such action, this May, was 
in Indiana. Others, to date: Arkansas, Colorado, Florida, Georgia, Kentucky, 
Louisiana, Michigan, Nebraska, Oregon, South Carolina, Utah, Virginia. There 
are no fair-trade statutes in Missouri, Texas, Vermont, and the District of 
Columbia. 


ARNOLD, SCHWINN & Co., 
Chicago, Ill., June 30, 1958. 
To: All Schwinn dealers in fair-trade States. 
Subject : Questionnaire, Schwinn fair-trade policy. 


Again we ask your opinion on Schwinn fair-trade policy. It has been several 
years since our last survey on this subject, and many changes have occurred. 

In some States, fair-trade laws have been declared invalid by the courts. 
Some manufacturers of well-known brands have abandoned fair trade. The 
wide publicity these developments have received may have had some effect on 
the attitudes of your customers toward fair trade. 

The Schwinn fair-trade agreement is still in effect and legally enforcible 
in your State. In addition, the United States Congress is now considering new 
legislation which, if passed, would strengthen fair-trade laws in all States. 

However, these recent changes in fair trade—with, perhaps, some change 
in your own merchandising requirements—may have influenced your opinion on 
this important subject. 

We therefore ask that you give us your opinion on the enclosed return postal 
card—within 5 days, if possible. 

Thank you for your assistance. 

Yours very truly, 


FRANK V. ScHWINN. 
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STATEMENT ON BEHALF OF RETAIL ToBpacco DEALERS OF AMERICA, INC., NEw York, 
N. Y., Extc CALAMIA, MANAGING DIRECTOR, IN FAvoR OF ENACTMENT OF S., 3850 


EQUALITY OF OPPORTUNITY FOR SMALL MANUFACTURERS AND SMALL DISTRIBUTORS 


I speak as managing director of a national trade association representing 
thousands of small independent retail tobacconists which blanket the country, 
Tobacco retailers serve the consumers’ needs in every hamlet of the Nation, 
It is a fact that there are more than 1 million retail outlets in the United States 
selling tobacco products. 

For more than 40 years, I myself was the proprietor of a retail tobacco store, 
Whether we work 12 or 16 hours a day and 6 or 7 days a week, we exist 
for the convenience of the public. It is not an easy business life, but it is our 
very own. We want the opportunity to be able to continue this choice—to be 
allowed to operate our own businesses in fair competition with others. Is that 
asking too much? 

We seek no special privileges: we seek no protection if we are not efficient or 
alert enough to move ahead with the times; we seek no financial assistance, 
We ask merely what is guaranteed to us by the Constitution of the United 
States—equal protection, equal opportunity in a land blessed for the many and 
not the privileged few. 

One of the cardinal concepts of democratic life in this country is freedom of 
action, the right to do as one chooses. However, this fundamental right does 
not condone violation of laws nor acts harmful to one’s fellowman. Just as we 
distinguish between right and wrong in our social and religious life, we know 
the difference between right and wrong in the business world. The rules of fair 
play and ethical dealings are not difficult to come by, and when people discover 
that they have been wronged, they seek redress in our courts and from our 
administrative and legislative bodies. 

We, the small retailers of the Nation, feel that we have been imposed upon. 
We come before you, the Congress of the United States, to present our grievances. 

We are the ones primarily responsible for the great distribution system of 
consumer goods in our country. We are the ones who have catered to the public 
and have made available the mass consumption of products so essential to the 
growth and development of our economy. Yet despite this contribution and de 
votion to free enterprise, we have been the neglected and the forgotten men. 

We have all witnessed a revolution in retail merchandising during the past 
few decades and with it the emergence of giant retailing. Yes, there are many 
large retail organizations with enlightened management that allow for a live 
and-let-live business policy and we have no quarrel with them. But there are 
enough of the huge retailers and discounters whose thirst is unquenchable and 
whose predatory pricing tactics threaten the existence of independent retailing 
in this country. 

What is their weapon? A very simple one. Stock the identified merchandise 
that the independent retailers have promoted and developed into wide consumer 
appeal, and then cut the heart out of the established prices of these commodi- 
ties. Some even sell these products at an actual loss in order to attract and 
lead the public from the local merchants into their stores. Of course, once they 
have captured the misled consumer, said consumer is putty in their hands. 
These unscrupulous retailers have ways and means of making the consumer pay 
and pay plenty for the bargain they have baited him with. 

It is just plain commonsense that these giant retailers have not discovered a 
method of doing business which eliminates the cost of operation. These super- 
markets and discounters brag about their efficiency, but the figures revealed by 
the latest statictical studies demonstrate that their costs are approximately at 
the same level as the efficient independent retailers’. One of these statistical 
surveys recently unveiled by the Harvard Business School, division of research, 
demonstrates an average expense ratio of 19.5 percent of the sales dollar for 
large supermarket operation during 1956. Since then their costs have risen. 

The difference between the independent retailer and the discounter is that the 
independent gives the consumer real value, whereas the high-pressure price 
eutter uses every advertising device and gimmick to deceive the public and to 
play upon the natural weakness of getting a bargain. A bargain in a particular 
item it may well be, but on purchases across the board the price cutter more than 
makes up for the temporary concession he doles out to his customers. 

The most serious consequence of price cutting is not alone the eventual elimi- 
nation of the small-business man, but the creation of monopolistic powers against 
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which the public will be helpless. The decisions of our courts are replete with 
the evils that flow from monopoly. Big business which has no competition tends 
inevitably to act like and to become monopoly. 

We are in the midst of a critical period of economic readjustment and retailers 
everywhere are feeling the pinch. Only a few weeks ago, Dun & Bradstreet, Inc., 
reported an increase of 29 percent in the number of failures in the retail trades. 
Tobacco retailers are not exempt from the busines decline. Our trade is par- 
ticularly vulnerable to price cutting. The commodities we sell are consumed 
daily, and pricing of tobacco products below cost is a very attractive lure in 
the hands of unscrupulous retailers. 

We should like to point out that our industry, whether under the protection of 
resale price maintenance or not has always operated at a very low cost of doing 
pusiness. Traditionally, or under fair-trade contracts, a 5-cent cigar costs the 
retailer 4 cents, a 10-cent cigar costs 8 cents. With multiple and box prices 
even lower, it can readily be seen that the retailer’s gross margin in cigars is 
between 15 and 20 percent. Absent the protection of resale price maintenance, 
price wars create havoc in our trade. How can any independent tobacco re- 
tailer have the incentive to work unless his modest profit margins—his wages— 
be protected? Senate bill 3580 will accomplish this for the tobacconists of the 
Nation. 

We must have the protection to be afforded by the fair competition provisions 
of Senate bill 3580. Surely, Congress does not want an economy with the small- 
business man a relic of the past. 

For the past few decades we have had piecemeal and spotted protection from 
yarious State fair-trade laws. Unfavorable State court decisions and difficult 
enforcement problems have weakened the structure of the State laws. Our 
country is one vast trading area separated by no walls between States, and what 
affects one community is felt by a contiguous one even though it is across State 
lines. 

What is required is a Federal law which will permit manufacturers of identi- 
fied merchandise, in open competition with similar commodities produced by 
others, to embrace resale price maintenance on a nationwide scale. This is what 
we would call equality of Opportunity for the small manufacturers and small 
distributors. They are unable to utilize the lawful methods of accomplishing 
equality of opportunity indulged in by large manufacturers and distributors who 
have either integrated operations, or who can afford consignment selling. 

We have studied the provisions of Senate bill 3580 very carefully. We are 
convinced that it is reasonable in scope and fair in its objectives. Its enforce- 
ment provisions are clear and unambiguous. The enactment of Senate bill 3580 
will be a great boon to the economy of the country and will serve to stabilize 
small independent enterprise. The eyes of more than a million American re- 
tailers, their families and dependents are hopefully watching Senate bill 3580. 


STATEMENT OF PaAuL C. FISHER, PRESIDENT AND OWNER, FisHer PEN Co., 
ForEST Park, ILL, 


It seems to me that all of life is a battle for survival and business is no 
exception. 

If there were no rules and no laws governing business, I believe that it would 
soon degenerate to total warfare in which the powerful and the unscrupulous 
would soon destroy practically all smaller business. 

If there were no laws, the road to survival might require that we manufac- 
turers resist our competitors with bombs, poison gas, and guns, or whatever other 
destructive weapons we could lay our hands on. 

Competition is good. We all need it at times. It can be constructive but if 
competition is allowed to go free and unrestrained, it soon destroys itself. 

Big business, if unrestrained by laws, can by the sheer weight and force of its 
bigness crush, gobble up and annihilate its smaller competitors. When that 
happens a monopoly is created, competition eliminated, and with that the inevita- 
ble degeneration of the successful big business begins. 

We all need competition to keep us on our toes. Without it we grow lazy 
and complacent and we will eventually degenerate. 

We also need to curtail some forms of competition if we are to preserve our 
competitors and thereby in the long run ourselves and progress of our country. 

This fair-trade law, S. 3850, will not add to the burdens of Government. It 
does not eliminate price competition because price competition has a rightful 
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place in our economy and can and will flourish under this law. This law does 
not encroach upon the just rights of anyone. All this fair-trade law actually does 
is to allow a manufacturer such as myself, to make an agreement with my dis. 
tributors or customers so that I can protect their investment in my merchandige, 
My distributors buy my products so that they can resell them at profit. If my 
distributors have no hope for profit on my products then I will be unable to se} 
them. I try with great effort to make a superior product. If I succeed, in time 
my product will have a superior reputation. My distributors and I will profit 
because we have made and distributed the proverbial “better mousetrap” and this 
is good. 

But without fair trade both my distributors and I are in jeopardy from the 
unscrupulous and unethical price cutter who loves to take a reputable high quality 
product and make a football out of it by clandestinely buying a few and thep 
advertising them at unusually low prices thereby destroying the value of the 
better mouse trap in the public mind. 

If I cannot protect my regular customers from such unethical price cutting, 
they will be forced to meet the lower price. Their profits on my product then 
will be shot and the incentive for them to buy and push my better mousetrap will 
be gone. 

Soon they'll be pushing a cheaper and inferior imitation as “just as good” 
(even though it isn’t) and in the long run the public will suffer because my 
better mousetrap will be forced off the market. 

I believe that the small, quality manufacturer requires some such permission to 
protect himself as this fair-trade bill, S. 3850, grants. Otherwise small manv- 
facturers like myself cannot protect, adequately, our desire to make and market a 
superior product. 

Small business is dying in the United States because certain laws (and inter- 
pretation of laws) have stacked the cards against small business. This Dill, 
S. 3850, will help remove some of the inequities and enable some stall businesses 
to protect themselves more adequately. I strongly urge that this bill be passed 
as soon as possible. 


STATEMENT BY Louris J. FIscHL oF OAKLAND, CALIF., PRESIDENT OF THE AMER- 
ICAN PHARMACEUTICAL ASSOCIATION, IN SUPPORT OF S. 3850 AND H. R. 10527 


The American Pharmaceutical Association, organized in 1852, is the oldest 
national association of individual pharmacists in the United States. It is 
completely representative of the pharmacists of this country, both vocationally 
and geographically. 

Through its house of delegates, in which every State pharmaceutical asso- 
ciation and every national pharmaceutical association are represented, it speaks 
for the practicing pharmacists of the United States. About 75 percent of the 
active members of the association are either community pharmacy owners or 
pharmacists employed in such retail establishments, in hospitals, and other 
institutions. 

Although the American Pharmaceutical Association is not a trade associa- 
tion, the fact that prescriptions of medical practitioners are compounded and 
dispensed, and that drugs, medicines, and poisons are sold at retail in many 
pharmacies which are also engaged in the sale of proprietary medicines, ¢os- 
metics, and other branded merchandise, causes us to take cognizance of legis- 
lative proposals affecting the business policies of these establishments. 

At the recent annual convention of the American Pharmaceutical Associa- 
tion in Los Angeles, the following resolution was passed : 

“Whereas the principle of fair trade has been effective in conferring to the 
marketing of many products stability of markets which is in fact and in practice 
in the best interests of the public; and 

“Whereas there is currently pending in the Congress a bill to amend the 
Federal Trade Commission Act to equalize rights in the distribution of identified 
merchandise (H. R. 10527) which would tend to help insure such stability of 
markets, be it 

“Resolved, That the American Pharmaceutical Association go on record as 
endorsing H. R. 10527.” * 

The Congress, more than any other body in our country, is cognizant that in 
matters of security, health, education, and welfare our Government has wisely 


1Companion bill S. 3850 was not introduced until after the American Pharmaceutical 
Association convention, which was held during the week of April 20, 1958. 
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insisted on quality at a fair price. The predatory price cutters and bait ad- 
yertisers shy away from traffic with the United States Government because 
the penalties of falseness are severe and detection is almost certain. 

Our association maintains that the principle of caveat emptor has no place 
in the environment of public health; and no health institution in our country 
is visited more frequently than the American pharmacy or drugstore. Geo- 
graphically the vast majority of these health service centers are located in the 
rural communities and neighborhood shopping centers of urban areas. They 
are strategically located to serve the convenience and emergency health needs 
of the American family. The professional as well as the economic success of 
these pharmacies or drugstores depends on the satisfaction of a steady patron- 
age to whom quality products and honest service are offered at a reasonable 
price. The American pharmacist rejects the split personality idea of bait 
advertising, predatory price cutting and discount operation on one hand—and 
professional health service dedicated to quality and service on the other hand. 

The distinguished Chairman of the Federal Trade Commission, the Honorable 
John W. Gwynne, told a Senate investigating subcommittee this month that 
he would favor legislation to prohibit loss leader selling where the purpose of 
the selling is to destroy competition. It is difficult for us to rationalize any 
other result from loss leader selling than destruction of competition which in 
principle is barred under a clause of the Robinson-Patman Act. 

It is our understanding that most theorists and students of free competition 
who object to S. 3850 (H. R. 10527) are equally vociferous in their denunciation 
of caveat emptor which includes the subterfuges of bait advertising, loss lead- 
ers, and predatory competition. 

If there is one very pertinent observation that we might call to the com-- 
mittee’s attention it is that the Federal enabling laws (Miller-Tydings Act 
and the McGuire Act, and State statutes (at one time constitutional in 45 
States), concerned with resale price maintenance, were until most recently an 
effective and accepted solution to this basic problem. The opponents of this 
legislation, past and present, have failed to offer a realistic alternative solution. 

Whether the Congress enacts 8S. 3850 (H. R. 10527) or substitute bills which 
accomplish the same objective is secondary to the urgency at this time for 
positive action to preserve reasonable and honest competitive practices in the 
retail environment. 

The Bureau of Education on Fair Trade, the National Association of Retail 
Druggists, and others who have conducted continuous research in this area of 
highly specialized economic legislation have appeared before this committee 
and presented expert, detailed testimony in support of a basic principle which 
the American Pharmaceutical Association heartily endorses. 

We respectfully submit that the members of the Senate and House of Rep- 
resentatives would be giving the individual purchaser as well as the individual 
seller an economic environment consistent with the American way of life by 
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approving S. 3850 and H. R. 10527. 


STATEMENT SUBMITTED BY Davin B. SMity, VICE PRESIDENT AND TREASURER, 
R. H. Macy & Co., Inc., New York Crry 


This statement is submitted on behalf of R. H. Macy & Co., Inc., New York, 
N. Y., in support of the consumers’ right to buy at retail prices set by free and 
open competition, a right which S. 3850 would deny to him. This bill is one to 
permit private persons to fix and enforce high prices at the retail level without 
regard to retail competition, and thus discourages consumption. It is tragic that 
it has been introduced now, at this critical time in the American economy, when 
it is generally recognized that increased consumption is the key to economic 
recovery. 

8. 3850 is a Federal fair-trade bill. Fair trade is a misnomer; it is, in fact, 
nothing but private price fixing at the retail level. Because it automatically 
destroys competition in distribution—and distribution takes one-half of the re- 
tail price charged to the consumer—it automatically results in artificially higher 
prices and in depriving consumers of the benefit of economies in distribution. 
Fair trade is thus a betrayal of the economic philosophy which made this 
country great. 

And what makes the situation even more pernicious is that the effect of this 
bill will be to expand greatly the already vast number of products now mar- 
keted under the mistdamed fair-trade system. 
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Macy’s has, during its entire existence, made it its policy to endeavor to offer 
more and better products at lower prices to more people all the time. To this 
end, Macy’s has constantly sought to make distribution more efficient and eco- 
nomic, and to pass the savings along to its customers. Our business, now cele- 
brating its 100th anniversary, has prospered by the sale of more products at 
lower prices, rather than the sale of fewer products at higher prices. This 
philosophy, which has contributed immeasurably to the strength of the American 
economy and the raising of the American standard of living, would be the 
victim of S. 3850. 

One of the best-reasoned marshaling of the cogent arguments against the mis- 
named fair-trade system was made by Dr. Q. F. Walker, appearing on behalf of 
Macy’s on February 27, 1952, in opposition to H. R. 5767, the bill which later 
became the McGuire Act amending the Federal Trade Commission Act.! That 
statement was, of course, directed to a bill which was designed to permit the 
enforcement of the retail price-fixing laws enacted by the various States against 
nonsigning retailers by removing the ban of the Federal antitrust laws, whereas 
the bill now before this committee would adopt retail price fixing as a Federal 
policy and for the first time make retail price cutting a violation of Federal 
substantive law ; nevertheless, the cogent policy and economic arguments against 
retail price fixing made and documented therein by Dr. Walker remain valid, 
We respectfully refer this committee to that statement, as reported in the 
permanent hearings. 

Indeed, the passage of time has merely confirmed Dr. Walker’s analysis. The 
history of retail price fixing since the passage of the McGuire Act has been all 
downhill: 

1. Before the McGuire Act, only three States and the District of Columbia 
resisted the siren call of the retail price fixers and never passed the mis- 
named “fair trade’ laws. Since that date, the courts in each of 18 other 
States where such laws had been enacted have determined that the principle 
of private retail price-fixing violates its constitution and have declared such 
laws unenforceable, thus restoring free competition at the retail level. 
Those States are: Arizona, Arkansas, Colorado, Florida, Georgia, Indiana, 
Kansas, Kentucky, Louisiana, Michigan, Nebraska, New Mexico, Ohio, Ore- 
gon, South Carolina, Utah, Virginia, and West Virginia.” 

2. The Attorney General’s National Committee To Study the Antitrust 
Laws (1955), after carefully considering this matter, was of the view that 
the so-called fair-trade system of retail price fixing was “an unwarranted 
compromise of the basic tenets of national antitrust policy * * * without 
commensurate gains,’? and strongly recommended action to repeal the 
antitrust immunity accorded thereto. 

3. Within the recent past, numerous important and prominent proponents 
of the fair-trade system have taken their products off fair trade—such as, 
Eastman Kodak, General Electric, Sunbeam, etc., thus restoring free and 
open competition in the retail pricing of those products. 

The proponents of retail price fixing now comes to the Congress and ask it 
to force on the consuming public—including the citizens of the 18 States whose 
constitutions are violated by this private price fixing—a system which deprives 
them of competition with respect to one-half of the price they pay for goods. 

Macy’s experiences during the time when fair trade has been applicable in 
New York State confirm and dramatize the fact that (except for the World War II 
period and the postwar period of scarcity) retail price fixing, wrong in economics 
and wrong as a matter of public policy, is also wrong as a practical matter, for 
no matter what the economic climate, whether boom or recession, it simply has 
not worked. Dr. Walker pointed out in his 1952 statement that in the 1950-51 
period, extensive litigation occurred concerning widespread price cutting in the 
purportedly fair-traded small electrical appliances, camera and photographic, 
cigar, television receiver, and typewriter fields in the New York City area. 
Since 1952, extensive litigation has occurred in the New York City area from 
time to time in the electric train, pen, drug, camera, electric shaver, and cigar 
lighter fields, among others. And in many other fields, the amount of price 
cutting was so extensive that no attempt was made to enforce by the very great 


1[July 14, 1952] 66 Stat. 632, ch. 745, 15 U. S. C. 45. 

2CCH Trade Regulation Reporter, vol. 1, par. 3003; vol. 2, par. 10,000. 

* Report of the Attorney General’s National Committee to Study the Antitrust Laws 
(March 31, 1955), pp. 149-155, at 155. 
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majority of fair-trading manufacturers, so fair trade in many fields collapsed 
of its own weight. 

In short, the most telling argument against the so-called fair-trade system is 
that it simply does not work. No one has found a way to force people to ignore 
the profoundly human trait of shopping for and getting bargains, or to prevent 
retailers from providing bargains—and since no one can convince the public that 
this is immoral or illegal, they will do this, on a “bootleg” basis, if necessary. 
This* ‘ble experiment has been a more pronounced failure than prohibition. 

The proponents of S. 3850 seek to do what King Canute could not—but here 
the tides they seek to roll back are those of human nature. Since the task is 
monumental, the proposed bill is an ‘‘H-bomb” designed to eradicate price compe- 
tition at the retail level. It is a hornet’s nest of pro-fair-trade excesses. It 
seeks to reverse the decision in all litigated cases lost by the fair traders; all 
equities and defenses available to retailers who seek to meet competition are 
expressly or impliedly removed. Its solution of the enforcement problem is to 
provide for an avalanche of suits against retailers who fail to comply with the 
dictated prices of fair trade, with guaranteed success to the plaintiff and with 

a guaranty that the defendant will pay all court costs and attorneys’ fees. The 
Cepeeed cure is worse than the supposed disease, for this bill would inevitably 
compound confusion, put retail trade in a straitjacket, provide again a vehicle 
for discrimination as between retailers, and, by providing an incentive for the 
bringing of lawsuits, would flood the courts with litigation and provide a lush 
field for opportunistic troublemakers. The following provisions of the bill are 
illustrative of its one-sidedness, its unfairness and its potential harm to the 
country : 

A. The bill carries forward the McGuire Act in the proposed paragraphs (2) 
and (3) of subsection (5), but in paragraphs (5) through (9) thereof it super- 
imposes thereon provisions making it, for the first time, a violation of Federal 
law for a retailer to vary the price charged the consumer from that fixed by a 
manufacturer. This will create legal havoc as attempts are made to determine 
how the provisions of paragraphs (2) and (3), on the one hand, differ from 
the provisions of paragraphs (5) through (9), on the other, and the contrasting 
effects thereof. Innumerable questions, the answers to which are not clear 
from the provisions of the bill, are presented: Can a “proprietor” price fix in 
some States and not in others? Can a price legend on a container be notice of 
price fixing in one State, but not in others? Are all price legends on containers 
automatically “fair-trade” prices? Must the price fixed on any product be the 
same throughout the entire country, or may it differ State to State, or within 
any one State? Since the bill provides in paragraph (5) that a proprietor may 
“establish schedules of resale prices differentiated with reference to any criteria 
not otherwise unlawful,” may he differentiate between different types of stores 
in the same State or city based on such matters as, for example, location, volume 
of purchases from him, size, etc? Until these and all other unsettled problems 
are finally settled by litigation, no retailer can safely price his goods except in 
conformity with the fixed price; as a result, even illegal and wrongful fixed 
prices will be complied with, because this bill is designed to coerce compliance. 

B. It appears that paragraph (8) of the bill may well deprive a retailer of 
the now well-recognized defense that failure of the manufacturer to enforce 
evenhandedly and continuously is a defense to a fair-trade suit.‘ If so, under 
this bill a manufacturer could, by inaction, permit certain retailers, or a certain 
class of retailers, to sell at one price while requiring others to sell at the higher 
fixed price, an outright discrimination. Exactly that situation has obtained 
many times in the past, when certain manufacturers required Macy and other 
large retailers to comply with the fixed price and thus provide a price umbrella 
for them, while permitting retailers who did not advertise prominently to cut 
prices. Thus, this bill would become an instrument of injustice by reversing 
doctrines evolved by State and Federal courts over the years to insure equitable, 
vigorous, and continuous enforcement by manufacturers. 

Indeed, since the establishment of price-fixed prices is a privilege to be pro- 
vided to a proprietor, purportedly to preserve the value of his trademark, it 
would be neither unreasonable nor unfair to require him, as a prerequisite to 
relief, to prove affirmatively that he has in fact theretofore conducted a continu- 


* See, e. General Electric Co. Macy & Oo., Inc., 103 NYS (3a) ie (1951), 
ppbeal dismissed 105 NYS (2d) 1003 B Bsiy Lionel Corporation v. BR. cy ¢ Co., 
Inc., 1955 C. C. H. Trade Reg. Cases, par. 67,949 (1954). 
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ous, rigorous, and effective enforcement campaign’ to make certain that the 
defendant’s competitors have complied with the fixed price. 

This bill, however, would do precisely the reverse—it would not put the onus 
on the benefited proprietor to protect his trademark by action to require con. 
formity with the fixed price, but rather would put it on the retailer to protect 
his own competitive position by suing to require another retailer to conform to 
the fixed price—all, purportedly, in the interests of protecting the proprietor’s 
trademark. This is, indeed, a topsy-turvy Alice in Wonderland situation, which 
would be amusing if it were not for the serious effects on our economy and its 
palpable unfairness. Consider the truly impossible position of the retailer 
whose nearest competitors are price cutting and destroying his business. He 
has three alternatives: he may go out of business; he may himself sue his 
competitors, but here he must consider the effect on his customers when they 
learn that he is taking action which will keep prices high; finally, he may meet 
competition, but if meeting competition is not a defense, and with the harsh 
sanctions for violations spelled out in paragraph (6), his risk would be extreme, 
Any of those alternatives is clearly potentially ruinous to him, a result which 
is unfair and improper but one which is inevitable under this bill in the light 
of the lack of a defense and the harsh penalties. The injustice of paragraph 
(8) is self-evident; the burden of enforcement should be on the proprietor the 
protection of whose trademark is presumably the objective of fair trade. 

©. Paragraph (6), the sanctions provision of the bill, is so harsh and the 
punishment to which a price-cutting retailer is thus subjected is so extreme as 
to confirm the suspicion that the bill is a punitive one designed to coerce price 
conformity. It is noted that under its terms there is no limit on the number 
of actions which may be brought against any retailer who cuts prices based 
on the same price cut. Thus, for one price cut, which might have been an 
innocent mistake, a retailer may be sued by each of his competitors and be 
required to pay the attorney’s fee and court costs of each plaintiff. This is 
indeed cruel and unusual punishment. No further comment need be made here 
as to what the effect of this will be on court calendars, for with the incentive 
provided by the provisions for payment by the defendant of court costs and 
attorney’s fees for the bringing of these suits, there will inevitably be vast 
numbers of suits brought. 

D. While paragraph (9) purports, in the opening lines, to prohibit ‘“‘horizontal” 
price fixing, a new clause has been added according immunity from the antitrust 
laws to joint proprietor-distributor association action. This extension of immu- 
nity opens such a grave breach in antitrust law enforcement that it is reveating 
in showing up this bill in its true colors—as one not to protect trademark pro- 
prietors, but rather to guarantee wide retail profit margins and thus raise retail 
prices, all at the expense of the consumer and the general state of the economy. 


Texas RECORD DEALERS ASSOCIATION, 
Dallas, Tez., July 15, 1958. 
Subject : Fair trade hearings. 
Hon. HuBert HUMPHREY, 
Senator, United States Senate, 
Washington, D.C. 


Dear Sir: As coauthor of bill S. 3580, may we congratulate you. It is indeed 
gratifying to know that someone is cognizant of the problems of the independent 
businessman, and even more so to know that someone cares. 

We are distressed that, due to the newness of our organization, it will be 
impossible to have a representative to send immediately, but do promise one 
a little later. 

The present distributive setup in the phonograph record business dates back 
to before the turn of the century; that is, the manufacturer, distributor, and 
dealer. Each protected the other, and the factories grew and grew by selling 
their products through these legitimate channels, until lately. A couple of years 
ago, we experienced a wave of uneasiness. We heard from our customers that 
there were places in the East from whom they could order records by mail and 
save as much as 30 percent. We saw one of our largest record manufacturers 
start advertising in major national publications, advising our customers that 


5 See General Electric Co. v. R. H. Macy & Co., Inc., supra; Lionel Corp. vy. R. H. Macy 
& Co., Inc., supra. 
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they could order direct from the factory and get substantial discounts in the 
form of free records. And the birth of the rack jobber, who puts racks of records 
in grocery stores, drugstores, variety stores, and any other kind of stores. In 
consternation and bewilderment, the Dallas Record Dealers Association, later to 
be the Texas Record Dealers Association, was born. Our first meeting con- 
sisted largely of asking each other questions: ‘“‘What’s happened? Why would 
the factory want to bypass their distributors and dealers? How do these places 
in the East get records so cheap that they can sell our customers at 30 percent 
off? Why are the grocery and drugstores doing this to us? We don’t sell beans 
or try to fill prescriptions.” 

The association was formed and we helped each other to merchandise better 
and we got by. But we saw the abuses become more flagrant and ever closer 
to home, saw the discounters operating in our own cities instead of just by mail. 
We saw other major factories form record clubs, bypassing their distributors 
and dealers and making it possible for our customers to buy records from the 
factory and, counting their bonus records, getting them at a lower cost than we, 
the legitimate dealers, could buy them. 

Then came the situation that we are facing today, the trend that in the East 
has already ruined many independent dealers—the practice by chain and depart- 
ment stores of using records as a leader item and sold at even below distributors’ 
cost. We hear that Woolworth is the largest and most chronic offender; that 
for a dealer to get list price for a record is practically unheard of throughout 
the East. Thus, for many of them, it is too late. But for the rest of us it is not 
yet too late. That this situation is coming to our town and to all towns is not 
conjecture but fact. Two members of our association just returned from New 
York, and in talking to discounters were told that hundreds of thousands of 
dollars worth of records had been transshipped to eastern cut raters from our 
own city and by our own distributors. The only good thing to report is that the 
dealers, in their panic, are forming associations all over the country. We are 
sending representatives to Chicago on July 21 to meet with dealers from all over 
the Nation, and a national association is a certainty. Most of us are little 
merchants, but there are a lot of us. We vote and we pay taxes and we're not 
trying to clobber anyone. We just want to buy at a legitimate price and sell ata 
legitimate profit. Thus we can feed our families and keep from swelling the 
ranks of the unemployed. 

Enclosed are copies of some typical letters received from all parts of the 
country. 

We sincerely hope that there is no feeling that we are disinterested in this 
hearing. On the contrary, it holds our hopes and prayers. Please understand 
with an organization as new and, up to now, as small as ours, which has just 
fmanced sending representatives to New York, and it already committed to 
sending representatives to Chicago, that it will take us a few days to get our 
treasury refurbished for a trip to Washington. However, we hope and feel 
that when we can get someone there, he’ll be representing a national association. 

We respectfully request that this letter be read into the testimony and made a 
part of the public record. 

Sincerely and gratefully yours, 
$LAINE DARNELL, Recording Secretary. 


UnNIversity Hercuts, On10, July 10, 1958. 
Mr. CHARLES SIMMONS, 


Simmons-Coghill, Dallas, Tex. 


Dear Mr. Stmmons, I was very happy to read the recent article in Billboard 
with regard to the formation of a Texas Record Dealers Association. We have 
recently formed a similar group in Cleveland for much the same purpose. Our 
problems are identical with those of other areas, namely, discount houses, one- 
stop operations, and rack jobbers. All of these operators are buying at better 
prices than long-established record shops in our area. 

Ihave just talked personally with two of the members of a similar group in 
Chicago, and they tell me that they too have the same difficulties, with no 
apparent attempt by either manufacturer or distributor to help the situation. 

We would certainly appreciate any help you can give us with regard to any 
Progress you are making and, also, where we may be able to buy as a group at 
advantageous prices. The best I could do on a recent visit to New York was a 
10-percent discount on a number of small labels, but no deal on major labels. 
However, I am sure they must be available if you know the right people. 
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I am enclosing a proof of a recent ad our group ran in a large newspaper, 
with fair results. These records were all discontinued numbers on Columbia ang 
London, which were offered to us on a consignment basis. 

Our policy is to hold the list price on all records (which we are doing), except 
for special purchases. 

If you have any information which may help us, we would certainly appreciate 
hearing from you. 

Sincerely, 
ARTHUR NEWMAN, 
President, Associated Record Shops. 





PETER’s Music & APPLIANCES, 
Lewington, Mass., July 8, 1958. 
Mr. CHArtes L. SIMMONS, 
Simmons-Coghill Record, 
Dallas, Tea. 

Dear Sm: In today’s Billboard, I read with interest that you are heading 
the Texas Record Dealer Association. We had tried here, in metropolitan Boston, 
to do something similar but without much success. It says that you have helped 
similar associations, and wonder if you could give us some information. I in- 
tend to be in Chicago on July 21, 1 day only and would be glad to see you there, 
if you go. 

We had some success with Patman Act and similar actions, if and when we 
caught the distributor, but now they revoke all exchanges and returns and we 
just have to stand by. Also one-stop and rack dealers can’t be fought legally. 
In fact, Records, Inc., with affiliations in Los Angeles, opened up a one stop 
here and receives RCA and other records before the distributor has same. 

Thanks. 

Yours truly, 
Peter C. OPPENHEIM. 


CHICAGO, ILL., July 9, 1958. 
CHARLES L. SIMMONS, 
Simmons Co., Hill Music Store, 
Dallas, Tew.: 


We would like to meet with members of your group during the NAMM show. 
Our members plan to attend the record dealers’ sessions at the Palmer House, 
7 p.m., July 22. Could we meet with you or your representatives beforehand to 
discuss action toward solving our common problem. 

A. J. ScHaAps, 
President, Associated Record Stores. 


Rose MARIE REcorD SHOP, 
Cincinnati, Ohio, July 8, 1958. 


Dear Mr. Stmmons: Have read the article in this week’s Billboard about the 
Texas Record Dealers’ Association. 

A similar organization was attempted in Cincinnati about a year ago, but 
nothing came of it. It died of lethargy. 

We would greatly appreciate any helpful information you can give to start 
it moving again. 

Something must be done immediately if retail record dealers are to survive. 
Perhaps a national organization can eventually be formed. 

Thank you for any help you can give us. 

Yours very truly, 
DANIEL J. MOLODETZ. 


CHIMACUM, WIS., July 20, 1958. 
Senator WARREN MaGNuson, 
Senate Office Building, 
Washington, D.C. 
Dear Sir: It having come to my attention that a bill is pending in one of our 
legislative houses that would reestablish so-called fair-trade policies, I am 
writing to register my strong hope that you will not vote for it. 
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I am the mother of three children. I work at the Port Townsend Crown 
Zellerbach paper mill and earn around $200 a month. My husband, a retired en- 
listed man, receives a pension of less than $150. Together we are almost able 
to meet the present cost of living, but all of us have but one pair of shoes, and 
live on hamburger. Our automobile is a 1949 Plymouth and is falling apart. 
We would like to have a piano one day because our children are musically 
talented. They all three have fine minds and could take advantage of higher 
education to contribute to the future of America. 

However, if such unnecessary regulations as this aforementioned bill are 
passed they can only serve to suppress our standard of living even further. 

We realize that expenditures for foreign economic loans and grants are vital, 
and that the military costs must be horne without deficit spending—we aren’t 
hollering about high taxes—as long as our country’s funds aren’t wasted. But 
I don’t see that any good purpose is served by squeezing the broad base of little 
purchasers out of the market. (The Internal Revenue Bureau would be in a 
bad way if they ignored us.) 

I would like to think that if and when I can get a little money ahead, I can 
count on buying my modest requirements in one of these low-overhead discount 
houses, which would be my only hope. I couldn’t possibly pay the 60 percent 
markups that are usually demanded under the fair-trade priced system, and 
the discount houses would have disappeared. 

My husband was gone from his family for 5 years, 2 of them on the China- 
Burma-India front lines exposed to enemy fire, during World War II. I hope 
his little pension won’t be gobbled up by these “free enterprisers’ who stayed 
home and cashed in. 

Sincerely yours, 


Mary L. McMorrow. 


NATIONAL GRANGE, 
Washington, D. C., July 21, 1958. 
Re National Grange opposition to approval of S. 3850. 
Hon. ALAN BIBLE, 
Chairman, Subcommitee on Retailing, Distribution, and Fair Trade Prac- 
tices, Senate Interstate and Foreign Commerce Committee, Washington, 
D.C. 

Deak Mr. CHAIRMAN: By action of its delegate body in annual session, the 
National Grange over the years has repeatedly opposed fair-trade price-fixing 
legislation, and our belief that this sort of legislation is contrary to the public 
interest continues today. 

§. 3850, in our opinion, basically represents price-fixing legislation. 'Today’s 
enviable United States standard of living would be considerably lower had we 
substituted price fixing for competition. We believe that price fixing in most 
cases is undesirable, and that competition continues to serve a vital function. 
Further, it is our opinion that to authorize, invite, or make possible a measure 
of price fixing through 8S. 3850 would be basically wrong. 

This measure would tend to bring relief to inefficient operators, discourage 
efficient operators, and bring into being a degree of monopolistic extortion from 
consumers. 

We oppose also the establishment of what amounts to a property theory to 
the effect that even though a person or party owns an item of merchandise, the 
owner of the trademark or brand name of such merchandise—or the manu- 
facturer of it—would have the right to govern the price at which it would sell 
after it has been sold by the manufacturer at a manufacturer’s price. 

The preamble to S. 3850 states that the purpose of the legislation is, among 
other things, “to equalize rights in the distribution of identical merchandise.” 
We wonder if the word “equalize” as used in this proposed legislation is com- 
pletely compatible with the American system of freedom of enterprise, in a 
strikingly successful capitalistic structure as we know and understand it. 

In short, for the above and other reasons, we hope your subcommittee will 
see fit to recommend to the full committee that this legislation be disapproved. 
If our sentiments concerning S. 3850 could be made a part of the current 
hearing record it would be greatly appreciated. 

Respectfully yours, 
HERSCHEL D. Newsom, Master. 
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Victory Drue Co., 
Detroit, Mich., July 29, 1958. 


Hon. Senator ALAN BIBLE, 
United States Senate, Washington, D. C. 

Dear Sir: I want to throw in my 2 cents, too: In the Druggist Topic I have 
seen that you are pessimistic about the possibility of passing the fair-trade 
law, foreseeing opposition from the consumers, etc. Some of my customers are 
factory workers, and they figure on a $5,000 a year earning; they get more for 
overtime, and double for Sundays and holidays. 

I, too, work 7 days a week, and 12 hours a day and at the end of the year, I 
am behind 4 months rent, at $125 2 month, equals $500—and owe the bank $600— 
and the business isn’t worth half the amount I owe. 

The factory workers have new cars and drive to newly built supermarkets to 
do their buying, and I, a neighbor, am left to hold the bag, and supply stamps, 
matches, gum, and a telephone. I have to buy my merchandise from a jobber, 
and they charge me 15 percent more than those who buy directly from the 
manufacturer, they also get bonus goods and special discounts. I haven’t seen 
a wholesaler go broke, but we little fellows go broke by the hundreds. If the 
manufacturers would give away less to the big buyers, and rather give the extra 
profits to the Government, it will help the Government to meét the tremendous 
expenses, and ruin less the small buyers. 

The doctors also went against us, they supply the patients with all the pills 
and liquids and, of course, charge for it, but we are left out on prescriptions so, 
as you see, we are not as lucky as the big-money men and the doctors. 

I, for one, am going out of it. I just can’t take it any longer. 

The whole business is demoralized. One day the price for Anacin, or Castoria 
is higher, next day, the very same items are lower. 

A kind of playing crooked games. In a word: The little fellow is licked. 


Respectfully yours, 
SAMUEL WESTON. 


CoRNING GLASS WorRKS, 
Corning, N. Y., July 21, 1958. 
Hon. JoHN MARSHALL BUTLER, 
Senate Office Building, Washington, D. C. 

Dear SENATOR BuTLER: Your committee is considering action on the Hum- 
phrey-Proxmire bill, 8. 3850. 

Corning Glass Works, in its consumer products division, manufactures and 
sells a line of cooking ware under the trademark Pyrex. We have sold this both 
in areas which have fair-trade laws and in areas not so covered, and have been 
in a position to observe the practical effects of such laws. 

We believe: 

1. That lower costs, and, therefore consumer benefits result from the 
volume marketing of advertised and accepted products through a large num- 
ber of retail dealers. 

2. That such a marketing program can be carried out in cooking ware only 
if the small dealer can be assured of a reasonable margin, and of protection 
from predatory bait advertising tactics of discount promoters. 

Use of fair-trade price maintenance offers the manufacturer no protection 
whatsoever from the competition from other producers of comparable products, 
nor from producers of other types of products performing the same functions, 
It can be effective only if the product covered offers real value to the customer 
at the prices quoted. 

Fair trade is not needed, nor would it be used in marketing areas where broad 
distribution and brand identification are not important. It should, however, be 
available to a manufacturer who has built a recognized trademark, and who be 
lieves that more economic distribution can be obtained by protecting it. 

We urge your favorable consideration of the legislation before your commit- 
tee which will enable manufacturers to maintain uniform policies throughout 
the country in distributing trademarked products through independent dealers. 

Sincerely yours, 

R. LEE WATERMAN. 
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DONNELL’s DruG STORE, 
The Dalles, Oreg., June 8, 1958. 
Hon. RicHARD NEUBERGER, 
Senate Office Building, 
Washington, D. C. 

Deak SENATOR NEUBERGER: I am interested in the bill identified as S. 3850. 
Enactment of the legislation is necessary to the survival of the drugstore as 
a major health center and the owners of the small retail firms in general. 

The bill as a law will revitalize the protection of fair trade needed to deal 
with the trickery of slashed retail prices intended to deceive the consumers to 
believe that phony bargains are honest. S. 3850 is important to the public as well 
as the independent merchants. 

I urge you to support S. 3850. It is sound and in line with the economie wel- 
fare of the country. May I receive from you the assurance that you will take 
part in the efforts to bring about the passage of the bill? 

With personal regards, I am 

Cordially yours, 
{. M. DONNELL. 


CONSUMERS INFORMATION BUREAU, 
New York, N. Y., May 29, 1958. 
Hon. Peter F. Mack, Jr., 
Chairman of Subcommittee on Commerce and Finance, 
Interstate and Foreign Commerce Committee, 
New House Office Building, Washington, D.C. 


Deak Mr. Mack: In response to your telegram request, we are enclosing per- 
tinent excerpts from the opinion letter that we received from our attorneys re- 
lating to the Harris bill, H. R. 10527. 

We especially direct your attention to the third constitutional issue men- 
tioned below and, if our attorneys are correct, this is interposition and nullifi- 
cation in reverse, and with a vengeance. We respectfully submit the following 
excerpts from that opinion letter : 

“We have carefully studied the provisions of H. R. 10527 as requested by you 
and have completed a limited research in regard to the questions involved. The 
major issues inherent in this bill are discussed separately below. 


CONSTRUCTION PROBLEMS 


It seems clear that the purpose of the drafters of this bill was to create a 
substantive fair trade act independent of the operation of State law. It is 
not at all clear that this purpose has been realized. This lengthy bill suffers 
from cumbersome language, awkward construction, and novel legal concepts 
especially in its notice provisions. It is therefore unusually clouded with am- 
biguities which make a definitive interpretation of the exact meaning of the 
bill impossible at this time. Sections 1 through 4 of the bill are clearly en- 
abling or exempting in nature in that they depend on the existence of State 
law for their operation. Sections 5 through 9 seem to depend upon sections 1 
through 4 in that there are several cross references between the first sections 
and the last sections of the bill. Although obviously contrary to the purposes 
of the bill’s sponsors, in our opiinon there is a strong possibility that the entire 
bill will be held an enabling act, depending on State law for its operation. 


INTERSTATE COMMERCE 


The scope of the bill is quite uncertain in respect to its application to local 
sales. Since this legislation stems entirely from the commerce power of Con- 
gress, only those activities which are in or affect commerce may be regulated. 
Otherwise the application of the bill to local transactions would be unconsti- 
tutional. 

In an effort to avoid the constitutionality issue, the courts will undoubtedly 
construe the measure to apply only to transactions in or affecting commerce. 
There is a substanital body of current case law at the Federal appellate level 
to the effect that commerce ceases on delivery to local retailers, that the com- 
modities involved are divested of their interstate character at this point and that 
Subsequent local sales at retail are beyond the scope of Federal power. Ex- 
ceptions to this limitation of power under the commerce clause are all based on 
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special circumstances and social considerations which do not obtain in respect to 
H. R. 10527. See for example United States v. Starlite Drive-In (CA 7 1953), 
204 F. 2d 419; Spears Free Clinic and Hospital v. Cleere (CA 10 1952), 197 p 
2d 125, 127. 

CONFLICT OF SOVEREIGN POLICIES 


The most difficult legal problems presented by H. R. 10527 involve the States 
rights features of the bill. It must be remembered that 17 States have rejected 
the fair-trade principle of binding all nonsigning resellers to resale price mini- 
mums, and have based this rejection in all but two States on the provisions of the 
State constitution. Congress has no clear-cut authority to amend a State’s con. 
stitution by legislation, yet this is what is attempted by H. R. 10527. 

The conflict between State and Federal power is always difficult to resolve. Ip 
the context of the school segregation issue it seems clear that the Federal troops in 
Little Rock have adequately vindicated Federal power. But there the right 
asserted by the Federal sovereignty arose from rights granted by the Federal 
Constitution and were essentially social and political rights. The issue is framed 
in a quite different context in the application of H. R. 10527. This is economic 
legislation which does not purport to implement constitutional rights and priv- 
ileges as they exist in the Federal scheme. More important is that the sovereign 
rights of 17 States which this bill seeks to diminish are bottomed on the State 
constitution in each case. 

Therefore, the issue is presented in novel form, namely: “Is Congress’ power 
over interstate commerce so supreme that it can be used to amend the constitu- 
tion of a State?” There is no case authority in point, but in our opinion Congress 
does not have this power under the commerce clause in an area where Federal 
constitutional rights of individuals are not at stake.” 

It would appear from the foregoing that there are serious defects in this 
proposed legislation. 

Respectfully submitted. 

THoMAs F. HALL, Jr., Hrecutive Editor. 


HoutMEsS Druea SrTore, 
Portland, Oreg., May 26, 1958. 
Re bill S. 3850, identified as H. R. 10527. 


Hon. SENATOR RICHARD NEUBERGER, 
Senate Office Building, Washington, D. C. 

Dear Str: As a small-business man I have been doing business in Portland 
for the past 30 years. We have experienced many changes in this period, some 
for better and some for the worse. I hope to point out some of the things hurt- 
ing us most. 

By devious encroachments, both by Government and big business, our profits 
have been cut to where they are dangerous. We have been trying to raise the 
margins to a safety limit, but just as we do the contractual margins to the big 
buyers are lowered to where they, without fair trade, can and will undersell us 
and just a meager profit is made by the small merchant. 

The small merchant is handicapped by not being able to borrow money on his 
holdings at the same rate as the large chains or giant firms of all kinds, 
thus he is in the pinch at all times trying to make a suitable profit on his sales. 
“Well-purchased is half-sold merchandise.” 

It is an illusion to think the big firms can use loss leaders to gather in the 
buyers and not get it back on other items. This gimmick has been used for a 
long time and is still being used. 

Fair trade is sound in principle and application. Newspapers and magazines 
use this principle, only under another name. Other examples are the Govern- 
ment and railroads. Both State and Federal Government are in direct com- 
petition to the small-business man. Do you not think it is time to give the man 
who underwrites both of these mammoth institutions a fair shake in the form 
of supporting H. R. 10527 for fair trade? 

Thank you for your consideration of the above. 

Very truly yours, 
J. F. HoLMEs. 
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CorreLL Drue Co., 
Portland, Oreg., May 26, 1958. 
Hon. RICHARD NEUBERGER, 
Washington, D. C. 


Dear Sir: This store was established over 70 years ago and has been the 
means of putting 5 youngsters through college. This has been partly accom- 
plished by a fair margin of profit by our fair-trade laws. 

Without the resources or location to advertise, this would have been impossible 
without some protection. 

I urge you contact members of the Interstate and Foreign Commerce Com- 
mittee in behalf of S. 3850. 

Thanking you for your help, I remain. 

Very truly yours, 
O. C. CorreLt. 


Ow t Drue Storer, 
Astoria, Oreg., May 27, 1958. 
Hon. RicHARD NEUBERGER, 
United States Senate, Washington, D.C. 


Dear Mr. Senator: Recently I have been informed of a bill, S. 3850, concern- 
ing a fair-trade measure. Being an owner of a small business may I request 
that you do all in your power to support this fair-trade legislation. 

In a small business we are continually faced with the problem of having our 
merchandise in chainstores within our trading area. Naturally it is impossible 
for us to compete with stores of tremendous buying power and if they desire to, 
they could “price us” out of business. 

Sincerely yours, 
RIcHARD C. PAULSEN. 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., June 18, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate of Foreign Commerce, 
United States Senate. 


DEAR SENATOR MaGnuson: Your letter of May 26 asked for the views of this 
Department concerning S. 3850, a bill to amend the Federal Trade Commission 
Act, as amended, so as to equalize rights in the distribution of identified 
merchandise. 

S. 3850 would provide for notice by a proprietor to his distributors specifying 
stipulated or minimum resale prices on his merchandise and would make it un- 
lawful for any person with actual notice of such a stipulated or minimum price 
to fail to observe it. This would have the effect of establishing a Federal policy 
concerning the legality of such resale price arrangements which would prevail 
regardless of State legislation, with affirmative provision being made for actions 
for damages and injunctive relief for violation thereof. 

The Department of Agriculture does not favor the passage of this bill. 

In general, the Department of Agriculture has opposed various efforts to fix 
minimum retail prices. The Department believes that competition, including 
price competition, is healthy throughout the distributive system and should be 
encouraged rather than prevented. 

Most farm products are not identified by trademark or brand name. It would 
not be practicable for the producer or distributor to enforce resale price arrange- 
ments for such unidentified products. On the other hand, many of the commodi- 
ties farmers buy are identified by trademark or brand name. Farmers would 
like to see more price competition in the markets for the goods they buy. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TRUE D. Morsg, Acting Secretary. 
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THE SECRETARY OF COMMERCE, 
Washington, D. C., June 17, 1958, 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. 0. 


DeaR Mr. CHAIRMAN: This letter is in reply to your request dated May 26 
1958, for the views of this Department with respect to S. 3850, a bill to amend 
the Federal Trade Commission Act, as amended, so as to equalize rights in 
the distribution of identified merchandise. 

The subject bill would rewrite the McGuire Act (66 Stat. 632) along the 
following lines: 

Under this bill, a proprietor is one who identifies merchandise manufactured 
or distributed by him by the use of his trademark or trade name. A proprietor 
is deemed to retain a proprietary interest in such merchandise after he has 
sold it to distributors, by reason of his interest in stimulating demand for 
such merchandise through effective distribution to ultimate consumers and 
by reason of his further interest in the trademark or trade name identifying 
his products. A distributor is a proprietor of merchandise which he identifies, 
and of merchandise which the manufacturer identifies, when he is a “distributor 
specifically authorized by the manufacturer to establish resale prices for such 
merchandise.” 

It would be lawful for a proprietor to establish and control, by actual notice 
to his distributors, stipulated or minimum prices of his merchandise which 
is in free and open competition with articles of the same general class produced 
by others. 

“Actual notice” of established resale prices includes notice imparted by mail, 
or through notice attached to merchandise, or containers, packages, or dis- 
pensers thereof. 

It would be unlawful for any person with actual notice of any applicable 
minimum resale price to sell, offer to sell, or advertise merchandise in com- 
merce at a lower price except: For closing out stock; damaged merchandise; 
under a court order; merchandise acquired prior to actual notice; or to 
charitable institutions or Government agencies, not for resale to the consuming 
public. 

Provision would be made against price fixing between two or more pro- 
prietors or distributors taking joint action in establishing resale prices for 
competing commodities sold under different trademarks or trade names. All 
distributors of the merchandise of the same proprietor sold under the same 
mark or name could lawfully cooperate in maintaining the stipulated or minimum 
prices. 

The Department of Commerce recomends against enactment of S. 3850. 

It is not clear whether the enactment of S. 3850 would amend section 5 (a) 
of the Federal Trade Commission Act in such a way as to constitute a Federal 
fair-trade law effective throughout the United States or whether the proposal 
would be effective only in those States which sanction resale price maintenance. 

Under either interpretation, the proposed enactment would constitute an 
affirmative endorsement by the Federal Government of price fixing by the manv- 
facturer throughout the entire distribution process, rather than acquiescence 
by deference to State authority (as under present legislation) in those States 
which authorize fair trade. 

Further, it would specifically establish a retention of a proprietary interest 
by the manufacturer after outright sale of his goods and during a succession 
of changes of ownership at all levels of trade. In our opinion this would be a 
dangerous precedent, contrary to current concepts of property rights. 

The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 

Sincerely yours, 
SincLaiR WEEKS, 
Secretary of Commerce. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 9, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CHAIRMAN: Reference is made to your letter dated May 26, 1958, 

acknowledged May 27, requesting our comments on 8. 3850, 85th Congress, 2d 

ion. 

— 8850 would amend section 5 (a) of the Federal Trade Commission Act to 
provide, generally, that it shall be lawful for manufacturers or distributors of 
merchandise moving in interstate commerce and bearing the trademark or trade 
name of such manufacturer or distributor to establish and control stipulated or 
minimum resale prices of such merchandise by actual notice through the mails, 
by attachment to the merchandise, or by other legally admissible evidence, and 
to provide that it shall be unlawful for any person with actual notice of a stipu- 
lated sales price to sell, offer to sell, or advertise such merchandise in commerce 
at a different or lower price. Additionally, the bill would eliminate the present 
provisions of section 5 (a) (5) of the Federal Trade Commission Act which 
provide that contracts or agreements providing for the establishment or main- 
tenance of minimum or stipulated resale prices between manufacturers, produc- 
ers, wholesalers, retailers, or other persons, firms, or corporations in competition 
with each other shall remain subject to the provisions of the remaining sections 
of the act and to the provisions of the Antitrust Acts. 

Other than the remarks of the sponsor of this bill upon its introduction, we 
have no information as to whether additional Federal legislation designed to 
foster and protect fair trading of commodities in interstate commerce would 
be in the public interest at the present time. In view thereof, and since the pro- 
yisions of S. 3850 would not affect the functions of this office, we make no recom- 
mendation with respect to the merits of the bill. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


‘ Post OFFICE DEPARTMENT, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., June 13, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DeaR Mr. CHAIRMAN: Reference is made to your request for a report on S. 
8850, a bill to amend the Federal Trade Commission Act, as amended, so as to 
equalize rights in the distribution of identified merchandise. 

Apparently the purpose of this measure is to amend the provisions of the 
Federal Trade Commission Act relating to unfair competition. Reference is made 
in lines 11 through 15 that “actual notice of established resale price” includes 
“notice imparted by mail.’’ However, the provisions of the bill do not affect 
any function of the Post Office Department. Accordingly, this Department has 
no comments to submit with respect to the enactment of the measure. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the committee. 

Sincerely yours, 
HERBERT B. WARBURTON, 
General Counsel, 
Leo G. KNOLL, 
Acting General Counsel. 


DEPARTMENT OF STATE, 
Washington, July 8, 1958. 
Hon, WarrEN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear SENATOR MaGnuson: Reference is made to your letter of May 26, 1958, 
requesting comments on 8. 3850, “To amend the Federal Trade Commission Act, 
as amended, so as to equalize rights in the distribution of identified merchandise,” 
and to the Department’s interim reply of May 28, 1958. 
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The effect of the proposed legislation would be largely domestic and, therefore, 
not within the purview of this Department’s responsibilities. However, it is be. 
lieved that the legislation would also have an impact on certain United States 
foreign economic policy objectives. In this connection, it is important to take 
cognizance of the economic effects of so-called fair-trade legislation. 

On this latter aspect, the Department wishes to refer to the report of the At. 
torney General’s National Committee To Study the Antitrust Laws. The com. 
mittee stated that “ ‘fair trade,’ when used as a device for relieving distributorg 
from the rigors of price competition is at odds with the most elementary prin¢- 
ples of a dynamic free-enterprise system.” Further, the committee declared that 
“the prominent existence of a Federal price-fixing exemption not only symbolizeg 
a radical departure from national antitrust policy without commensurate gains, 
but extends an invitation for further encroachment on the free-market philoso. 
phy that the antitrust laws subserve.” 

One of the basic objectives of United States foreign economic policy is, ag 
stated in section 413 of the Mutual Security Act of 1957, as amended, “‘to encour. 
age the efforts of other free nations to increase the flow of international trade, 
to foster private initiative and competition,” and “to discourage monopolistic 
practices.” We have followed such a policy as one of the significant means of 
strengthening the economies of the free world nations. There has been a decided 
trend in recent years, particularly in Western Europe, to develop more competi- 
tive economies through the enactment of laws designed to minimize restriction. 
ism. Some of these laws contain provisions which specifically prohibit resale 
price maintenance, These nations are aware of the emphasis this Government has 
placed on the important role competition has played in contributing to our rising 
level of production and standard of living. The Department believes that the en- 
actment of a law, which would have the effect of restricting price competition 
with respect to a significant part of our national production of branded products 
would handicap this country’s efforts to stress the economic advantages of a dy- 
namic economy based on the free-enterprise system. 

While many other aspects of the proposed legislation may be of more central 
concern to your committee, the Department believes that the foreign policy aspect 
is of sufficient importance to justify its careful consideration by the committee 
during its deliberations. 

The Department has been informed by the Bureau of the Budget that there is 
no objection to the submission of this report. 

Sincerely yours, 
WittiaM B. MAcomBer, Jr., 
Assistant Secretary 
(For the Secretary of State). 


REBUTTAL STATEMENT BY HERMAN S. WALLER, LEGAL COUNSEL TO THE NATIONAL 
ASSOCIATION OF RETAIL DruGGists, CHICAGO, ILL. 


To the Honorable Senator Alan Bible, Chairman, and Members of the Senate 
Interstate and Foreign Subcommittee Considering 8. 3850: 


In order that the record of the hearings on said measure may be complete, fully 
factual, and accurately representative of the realities of the market place, the 
undersigned respectfully submits the following rebuttal statement in behalf of 
S. 3850. 

This statement will attempt to refute the conflicting contentions presented by 
opponents to this measure, at Senate hearings, in seriatum form. 


CONTENTION NO. 1 


All opponents, without exception, profess to agree with the ultimate aim of 
this measure, namely, to help small business in its effort to compete in the mar- 
ket place; but they assert that this measure is not the way to do it. 

The primary aim of this measure, as gleaned from its preamble, among others, 
is to permit and afford distributors of identified merchandise, when such mer- 
chandise is in free and open competition with articles of the same general class 
distributed by others, an effective means, with respect to resale prices, to com- 
pete fairly and effectively in the sale of such merchandise at all appropriate 
stages of distribution until it reaches the ultimate consumer. To accomplish 
this aim, the measure provides a remedy which will remove obstructions to the 
effective marketing of identified merchandise in interstate commerce. These 
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obstructions consist of pricing practices in respect of _nationally advertised, 
consumer accepted, trademarked products. In the guise of being more ef- 
ficient, those who engage in such pricing practices reduce the price of such 
popular merchandise not for the purpose of selling this merchandise but to at- 
tract customers to their respective stores to buy other merchandise. Such 
pricing tactics lead inevitably to price wars, since retailers cannot afford to be 
undersold. The consequence of these practices is to obstruct the sale of iden- 
tified merchandise in interstate commerce and to impair, if not to destroy, the 
ability of small retail competitors to remain in business. 

The opponents of this measure, while conceding that small business needs 
help, try to impress this committee that small business just doesn’t know what’s 
good for it, nor what it wants. This, however, in face of the fact that after 
97 years of experience with the realities in the market Place, small business, 
now again, petitions Congress to effectuate the State fair trade concept on a 
Federal level in order to accomplish uniformity of enforcement and stability 
of competitive practices, to promote the benefits of fair competition and to 
restrain the concentration of distribution in a few large distributors backed by 
organized capital. ‘ 

To corroborate our assertion in this respect it is of interest to note the ob- 
servation of the Federal Trade Commission, when in 1948 in one of its periodic 
reports to Congress, said: : . y 

“No great stretch of imagination is required to foresee that if nothing is done 
to check the growth of concentration, either the giant corporations will ulti- 
mately take over the country, or the Government will be impelled to step in and 
impose some form of direct regulation in the public interest.” . 

This measure recognizes, as did 45 out of the 48 States in the Union, that it 
is in the public interest to protect trademark owners, distributors, and the 
public against injurious and uneconomic practices in the distribution of articles 
of standard quality under a distinguishing trademark, brand, or name, by pro- 
viding that “Willingly and knowingly advertising, offering for sale, or selling 
any commodity at less than the price stipulated in any contract (and as in this 
measure provided, after giving actual notice of price stipulation), entered into 
pursuant to the provisions of the State act, shall constitute unfair competition, 
which may be actionable at the suit of any person damaged thereby.” 

“By this measure Congress recognizes and ratifies the overwhelming public 
acceptance, judicial approval, and economic stability of legalized vertical resale 
price maintenance as an appropriate means to accomplish and effectuate a 
prescribed, equitable, and self-enforcing (that is without taxpayers funds) 
remedy designed to safeguard property rights and to promote fair competition 
in the field of distribution.” 

“By this measure Congress condemns unrestrained predatory price cutting in 
the distributive field, which experience has proved to result in the freezing out of 
the small independent retailer, destroys the goodwill of the producers of identi- 
fied merchandise used as a loss leader, and thereby results in limiting and dimin- 
ishing the availability of such standard quality products to be obtained by the 
consuming public. 

“The undesirable and uneconomic consequences of the predatory and deceptive 
price-juggling practices is accomplished by a mere handful of loss-leader retailers 
who force others unwillingly to follow in a junglelike dog-eat-dog practice, until 
effective competition has been removed, the footballed product has lost its 
standard of value and consumer acceptance, with the further consequence that 
even the predatory price juggler no longer finds the lure product useful even to 
carry in stock, and sell such profitless item. This rapacious procedure is prac- 
ticed on from item to item. The more prominent and acceptable the item the 
more vulnerable it is to be used as a football.” 


CONTENTION NO. 2 


That this measure which permits (but does not compel) resale price mainte- 
hance on nationally advertised branded products takes away from small busi- 
hess its best weapon to compete with large and multiple distributors in the sale 
of national brands. 

By this contention the opponents more adequately emphasize the surreptitious 
practice complained of by the proponents of this measure: A practice which is 
proscribed by the State fair trade acts and reaffirmed by Congress on two oc- 
casions. This practice consists of selling at or below cost nationally accepted 
trademarked products with the deliberate intent of attracting and enticing away 
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trade from legitimate competitors. The opponents’ entire testimony against this 
measure, irrespective of its pernicious effect on the economy and stability of the 
market place, seems to rest on their desire and staunch effort to preserve un. 
hampered this predatory practice. This practice permfts them to use unfairly the 
property of others, as is reflected by the goodwill expressed in the trademark 
identifying such products, to enhance their own position and gain as against 
others who compete with them in the distribution of such products. 

With respect to this practice a realistic appraisal of the market place reveals 
that such retailers are generally equipped with large dollar resources and vast 
operating facilities competing with each other in a junglelike manner, and not in- 
frequently, where no restraints are available, resort to uneconomic and dis. 
astrous price wars, to the inevitable detriment of economic stability, orderly 
markets, and fair competition. 

To corroborate this conviction on the part of the proponents, the undersigned 
quotes from his brief filed with this committee in which on page 37 it is related 
that after the United States Supreme Court decision in the Schwegmann cage 
which rendered the State fair trade acts ineffective in interstate commerce, a 
nationwide series of price wars broke out, when in 1952 a sign featured in a Wal- 
green drugstore window, said to be prompted to meet local competition, read: 

“Here is proof that Walgreen’s give you Akron’s lowest drug prices : 


50-cent Colgate dental cream 
40-cent-size Modess 

25-cent Gillette blue blades 
60-cent Halo shampoo 

29-cent Hershey’s kisses 
$1.36 Lilly’s insulin 

45-cent Kodak film 

65-cent Alka Seltzer 

50-cent Barbasol shave cream 


“Without discussing the wholesale costs of these items, I can assure you, never- 
theless, that it would cost more to steal them, let alone purchasing them.” 

These and similar price wars are not uncommon in the market place today. As 
a matter of fact as this is written, August 5, 1958, such price war is now taking 
place in Washington, D. C. 

The Senate Select Committee on Small Business in its recommendation to the 
Senate Interstate and Foreign Commerce Committee that it pass the McGuire Act 
in 1951, on this point in brief said: “It is not only the small independent merchant 
who suffers in a price war. The manufacturer and consumer also suffer. The 
leaders of price-cutting campaigns should realize that injury to other segments of 
the retail trade cannot benefit them. The good sense and recognition of their 
responsibilities should impel the overwhelming business community to the logic 
and wisdom of fair trade.” 

It is a foregone conclusion that no retailer can afford, nor can he long remain 
in business, to be undersold by one or a group of price cutters, be he small or 
large. In any price war the winner is the man with the most dollars and that 
isn’t small business. 

It is interesting to note here that, with respect to retaliatory price cutting of 
identified merchandise presently prevalent in the market place, the undersigned, 
immediately after Mr. Fort’s testimony in which he favored and strongly sup 
ported the practice, inquired of him as follows: 

“Mr. Fort, assuming that Schwegmann or Masters, in your area, cut the price 
of Colgate’s toothpaste, let’s say from its established price of 59 cents to 49 
cents—what would you do to maintain your sales of Colgate’s; would you not 
meet or beat the price? Then assuming further, Schwegmann or Masters or both 
in order to beat your price, would cut Colgate’s still lower, what would you do 
again—wouldn’t you meet or beat the price? On and on, ad infinitum, on this 
item and others. What would be the result—a price war, that not only the little 
fellow, but you and the others could least afford. To the little fellow sure death, 
to you, slow strangulation. Such a practice would ultimately result in the elimi- 
nation of competitors and competition and finally the benefits of competition. 
Could that be youraim?”’ Mr. Fort was noncommittal in his answer. 

We the proponents assert that this measure, when uniformly and effectively 
enforced, as proven by experience for the past 27 years, provides small business 
with a constructive, fair, and flexible vehicle of competing fairly and economically 
in serving the consuming public. 
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CONTENTION NO. 3 


That fair trade, and the concept of resale price maintenance, promote private 
prands distribution. 

This is still another of the opponents’ contentions which soundly corroborates 
the proponents’ position in support of this measure, namely, that fair trade does 
not impair competition, but, instead, promotes competition, with the ultimate 
penefit of price reduction commensurate with value and quality. The opponents 
have repeatedly and ceremoniously displayed numerous private-brand products 
which compete with nationally advertised branded products, and which they and 
others sell at lower prices than is established for the nationally advertised 

nds. 

oe vith equal emphasis, concerning this contention, the undersigned in his brief 
filed in support of his original testimony, beginning with page 131 thereof, ade- 
quately and in detail points out that not only does a national brand compete with 
similar national brands distributed by others, but, also competes with dozens 
and in many instances with hundreds of private brands, as well as unbranded 
products of probable comparable quality. This has been the case since nationally 
pranded products achieved recognition, even way before fair trade. It is also 
important to note here that this measure specifically provides that a branded 
article may be fair traded only when it is in competition with articles of the 
game general class distributed by others. 

Competition of private brands with nationally advertised brands, fair traded 
or not, is desirable and wholesome, so that the consumer may benefit from such 
competition. It follows therefore that when national brands compete with other 
national brands of the same general class, as well as with the numerous private 
brands, for consumer acceptance, prices to the consumer will inevitably be kept 
as low as is economically possible, if for no other reason than the producer’s 
self-preservation. It is common knowledge that no producer will price himself 
out of the market. 

It is of interest to note here in this respect the observation of two prominent 
jurists. Justice Brandeis, who observed that a manufacturer establishes a price 
for his product at his own peril, that is, if he establishes the price too high the 
consumer won't buy, but, if the consumer nevertheless buys, then the high profits 
from the sale of such products will attract other competitors to share in those 
profits. Justice Holmes observed : 

“I cannot believe that in the long run the public will profit by this Court per- 
mitting knaves to cut reasonable prices for some ulterior purpose of their own and 
thus to impair, if not to destroy, the production and sale of articles which it is 
assumed it is desirable that the public should be able to get.” 

It is a fact as the opponents contend that there is keen competition between 
private brands and nationally advertised brands on the distribution level, and it 
iseven more so on the production level. So that if this measure promotes such 
competition, it is, if for no other reason, a desirable measure. 

With relation to the procurement of private brands or unbranded products to 
eompete with national brands, it is a fact that there is available numerous 
private brands, as well as unbranded merchandise to compete with nationally 
advertised brands. Equally available to the small or large distributors at prices 
commensurate with quantity purchases. This is a desirable competitive factor 
in order to provide the consumer a choice of products at prices she is willing and 
can afford to pay. 

We submit therefore that this measure recognizes and declares that the public 
interest and economic efficiency are best promoted by competition between pro- 
ducers of branded and unbranded merchandise, as well as private brands and 
nationally advertised brands, who normally have an interest in the wide and 
effective distribution of the goods while competing for the favor of the con- 
suming public. At the same time this measure condemns unrestrained predatory 
price cutting in the distributive field, which experience has proved to result in 
the freezing out of the small indepnedent retailer, destroys the goodwill of identi- 
fied nationally advertised products, and thereby limits and diminishes the avail- 
ability of such standard quality products to the consuming public. 

At this point it is of interest to note the statement of Congressman Wright Pat- 
man, chairman of the House Select Committee on Small Business, when he said: 
“The committee is convinced that deceitful and misleading price cutting is not 
in the public interest, and that small business enterprises in particular need pro- 
tection against loss-leader and similar unfair business practices.” 
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CONTENTION NO. 4 


That fair trade provides an umbrella for the lazy and inefficient retailer; and 
that this measure will restrict the passing on of probable price reductions by the 
more efficient distributor. ‘ , 

On this point the undersigned challenges this declaration in his brief filed 
with this committee, commencing on page 147 thereof for some 20 pages. Suffice 
it here to quote one of the many statements on this point, namely the statement of 
Louis Broido, executive vice president of Gimbels of New York, quoted from 
New York Herald-Tribune, June 3, 1951, as staying: 

“The present price war on a limited number of items is purely the result of 
one store’s effort to maintain a claim of a so-called underselling price policy, 
This policy as everyone knows is impossible of fulfillment. 

“However, claims for it continue to be made. The Supreme Court decision 
gave opportunity to again impress upon the public this misleading claim. The 
war is the result of an effort to make a showing on a limited number of items sold 
even at a loss so as to obscure from the public mind the fact that every day in 
many other stores hundreds of thousands of items of merchandise are con- 
tinuously sold at prices as low or lower.” 

We submit that if operating costs were the sole measure of retail efficiency, 
then the pushcart peddler would stand out as the most efficient of all retailers, 
because he has virtually no overhead. No one would seriously contend that 
therefore we ought to consign America to a pushcart economy. By the same 
token, no one would seriously propose that only the most efficient should live, 
The controlling criteria is, and must be, an average standard of judging whether 
it is efficiency, costs, IQ, or any other human quality or category. The minimum 
resale price established by a manufacturer under fair trade invariably reflects 
the average of his distributor's efficiency, costs, and distributive ability. So 
that for those retailers whose operating costs are below average efficiency, such 
retailer either makes more than an average profit, compensating him for his 
efficiency, and if such retailer is benevolent, as several of the opponents boast, 
they may reduce the price on the 90 percent or more of the articles they sell 
which are not fair traded, so that the consumer still benefits from such retailer's 
efficiency. This measure does not force, as one opponent proposes, that he pocket 
the extra profits he contends he can make on the fair-traded items if he sold 
them at the established prices. 

“We challenge the conception that prices as counted in dollars and cents are 
paramount, and we offer the thesis that the interests of men as earners and 
producers transcend in permanent importance of their interests as buyers of 
merchandise. Goods sold below the reasonable cost of production and distribu- 
tion are not bargains; they are an extravagance that the Nation can ill afford 
since it leads to monopoly and from there to socialism.” 

Of particlular interest in this respect is the thesis presented by Mr. Bernard 
A. Graham, president of Sunbeam Corp., the entire statement which appears as 
item No. 25, on page 203 of my brief, in which at length he discusses the premise 
of the average dealer, average cost, and average markup. At one point he 
stresses as follows: 

“All American enterprise, under the capitalistic system, is based on past actual 
average experience, present actual average cost and market performance and 
future average expectations * * *. I am trying to make the point that the 
actual economic behavior of free American business, is first, last and always, 
based on calculations of average experience and average probabilities * * *. 
Fair trade prices which we establish are based precisely upon our knowledge 
of what the average cost of doing business is for the average dealer.” 


CONTENTION NO, 5 


That this measure is a deterrent to the maintenance or increase of employment. 

Witnesses appearing before this committee in behalf of this measure engaged 
in producing as well as retailing each have testified to the contrary—that is— 
when fair trade was rendered ineffective, sales invariably fell off on such prod- 
ucts, and the result was employment declines at the manufacturing, as well as 
at the distribution level. As a matter of fact one of the opponents, in his 
testimony boastfully asserts that in his type of operation as well as others who 
operate similarly, “There is no room for superfluous brass hats, swivel chair vice 
presidents, unnecessary merchandising men and other payroll padders to which 
so many department stores are addicted.” If this be true on the distribution 
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level it must be equally true on the manufacturing level, resulting as it must in 
employment decreases and salary squeezes on the remaining employees. 

To support the proponents’ view it is important to note the comment in this re- 

of the North Carolina Supreme Court in its decision when it upheld the 
State Fair Trade Act in the case of Hli Lilly v. Saunders (216 N. C. 163), where 
the court said: 

“Trademark merchandising means merchandise that is extensively advertised, 
and being extensively advertised, must live up to high quality. There must be 
quantity production to support the expenditure of advertising with a correspond- 
ingly relatively low, but stabilized price. This gives labor steady and gainful 
employment, results in large purchasing power and places the stamp of identifi- 
eation of the trademark of the manufacturer on the goods with the resulting 
requirements of integrity of production and honor in selling for public protec- 
tion. To permit the ultimate distribution of such merchandise to wreck the 
entire foundation of this business structure for a temporary personal profit 
is a shortsighted policy that should be condemned and prohibited in the strongest 


terms. 

“Back in 1892, in the case of State of Ohio v. Standard Oil Co. (49 Ohio St. 137), 
on this point the Court said: 

“A society in which a few men are the employers and the great body are 
merely employees or servants is not the most desirable in a republic; and it 
should be as much the policy of the laws to multiply the numbers engaged in 
independent pursuits or in the profits of production, as to cheapen the price to 
the consumer.” 

We submit that public policy demands the uniform protection of the entire 
population both as producers and consumers, and it is contrary to public policy 
to attempt to protect the consumers at the expense of the producers, for there 
is no distinction between them, and any such cost is paid by the consumers 
themselves who constitute the producing public. 


CONTENTION NO. 6 


That this measure permits price fixing by manufacturers which is definitely 
harmful to small business and consumers. 

The opponents condemn the right of a manfacturer to fix the resale price of 
a branded article which is nationally advertised by him and readily accepted by 
the consuming public. The opponents of this measure nevertheless assert and 
reserve to themselves the right to fix the resale price irrespective of the fact 
that the manufacturer finds price cutting to be detrimental to his sales policy, 
his property rights in the trademark, and inimical to the interest of the other 
of his distributors, as well as of the consumer. 

Experience in the market place, and surveys, indicate definitely that the con- 
sumer prefers that resale prices be established by the manufacturer of the 
product. On this the committee’s attention is directed to the brief of the under- 
signed beginning at page 71 and for some 14 pages in which is related the 
experience of fair trade in England. With reference as to who is more qualified 
to establish the resale price of a product, the following statement of a parlia- 
mentary investigating committee, touching consumers’ testimony on the subject 
matter, asserts: 

“These witnesses were unable to determine whether fixed retail prices were 
altogether fair, but they stated strongly and unanimously that fixed retail prices 
afforded them certain marked advantages. We have already noted the prefer- 
ence for branded articles with their guaranty of standard quality: they also 
told us without exception that in their view branded articles should carry a 
fixed retail price. They stated that it was a convenience to know in advance 
what an item or a group of items would cost and that it made it easier to plan 
and check household expenditure. This applied to the normal shopping round; 
a bargain-hunting expedition was a different matter, and its risks were recog- 
nized and accepted. What the household shopper normally seeks to secure is 
quality, in the sense of value for money. We were told that articles offered for 
less than the normal price were often suspected of being in poor condition; the 
degree of suspicion would vary according to the circumstances and would be 
reduced if an explanation for the price reduction were forthcoming.” 

Note also the conclusions of the same committee which briefly follows: 

“We conclude, therefore, that the effects of severe price cutting of well-known 
branded goods may well be harmful to the wider interests of the public. 
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“Concluding this section of our report we see no reason why a resale-price 
arrangement between the owner or producer of a branded article and his dis. 
tributors should be regarded as in itself contrary to the public interest. 

“We recommend that no action should be taken which would deprive an 
individual producer of the power to prescribe and enforce resale prices for goods 
bearing his brand.” 

To be remembered as well, in this connection, is the fact that this measure 
does not force a manufacturer to establish resale prices, nor does it compel a 
distributor to sell such price-majntained products. The measure, instead, pro- 
vides flexible, permissive, as well as, restrictive provisions with reference to 
resale-price maintenance in the equitable interest of the producer, distributor, 
and the consumer, based upon 27 years of experience of legalized resale-price 
maintenance in the market place under the State fair-trade acts. 


CONTENTION NO. 7 


That opponents to this measure do not believe nor engage in loss-leader selling, 
To comprehend the fallacy of this contention, the term “loss-leader selling” 
need first be defined: The loss-leader practice consists of selling a given number 
of highly advertised branded products, nationally accepted by the consumers for 
quality and price and publicize the sale of such products at prices at operating 
plus delivered cost, or below such cost, in order to create the impression, as is 
the boast of the opponents who testified before this committee, that everything 
they sell is lower than any other merchant can sell such products. In other 
words, that they undersell all other merchants on everything in their estab- 
lishment. That this misleading statement is more than puffing and, in fact, 
deceptive is aptly related by the study and report of the St. Louis Better Busi- 
ness Bureau in which it is reported that in St. Louis, Mo. (a non-fair-trade area) 
one retailer noisily advertised: “Lowest prices in town.” “Our prices always 
mean the best values.” “We’ve got what you want and we sell it for less.” 
However, the St. Louis Better Business Bureau made a study of this store’s 
prices and found: 
1. That the advertiser was undersold on 14 out of 21 advertised and 35 out 
of 54 nonadvertised items—undersold on a total of 49 out of 75 items. 
2. That where neither the advertiser nor any competitor was able to 
undersell, the advertiser’s lowest price was equaled on 4 advertised and on 
15 nonadvertised items—equaled on a total of 19 items. 
38. That undersold or equaled on 68 out of 75 items, this advertiser actu- 
ally undersold competitors on only 7 out of 75 items. 

The St. Louis Better Business Bureau commented : 

“But remember one thing—the results would have been similar no matter 
whose advertising and prices might have been used as the basis of compari- 
son ** * 

“We are convinced, and we believe this bulletin will convince you, that general 
underselling is impossible. 

“The above-quoted reports further illustrate the fact that it takes but one 
large predatory price juggler in a given community to ignite the fire of a price 
war. It will not be jumping at conclusions to say the most, even the large and 
multiple unit operators, would refrain from price juggling were it not for the 
one or two which the rest must follow in order to remain in business.” 

Mr. Fred Lazarus, Jr., president of the Federated Department Stores, Inc., as 
quoted from Retailing Daily, June 7, 1951, said: 

“ ‘The current situation,’ he said, ‘is actually a result of an attempt to lead the 
publie into believing that prices in one store are generally lower than in other 
stores. This just isn’t so. 

“ ‘Retailers had hoped loss-leader selling was a relic of the past decades,’ he 
said, ‘and would remain in the discard. For such selling is a destructive kind of 
merchandising. It hits tens of thousands of small retailers who perform a real 
service to their communities as distributors of the very merchandise being used 
as loss leaders. 

“ ‘Tt injuries those unfortunate manufacturers who ultimately lose their market 
because their products are “footballed.” The public knows that no store can stay 
in business and sell its merchandise below cost, unless it subsidizes these loss- 
leader sales with profits from other merchandise. 

“ ‘Tf the manufacturer wants to protect his product and set the price, he must 
rise and fall by it. We may buy the product or not. We are against abuses of 
any kind. In our stores the number of items either fair traded or carrying a retail 
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price suggestion is purely not more than 10 percent of all items carried in the 
store, which is about 350,000 to 400,000. 

“*The idea that one store will undersell all its competitors to the extent of 
6percent is intolerable.’ ” 

Moreover, the uncontrovertible testimony of the market place, as well as the 
testimony of the opponents at this hearing, proves that their practice of loss- 
leader selling is their method of operation. One of the witnesses, Mr. Alex 
Ackerman, Jr., who represents himself as the executive secretary of the recently 
formed National Anti-Price-Fixing Association, to bolster his statement, appends 
an affidavit thereto, which clearly and convincingly proves our point, namely 
that the commodities chosen and in said affidavit described are the most widely 
advertised and consumer accepted, and that the prices quoted are not only below 
the established prices but deeply below invoice cost, at any rate below invoice 
cost plus their own cost of doing business. In either case the prices are at or 
below cost on a selected number of items, used for the express purpose of enticing 
away the consumer from other legitimate merchants, and to create the impres- 
sion that everything else they sell is equally price slashed. 

At this point it is important to note that cost has a double meaning—when 
the affidavit reads: 

“That Eckerd’s price of each of the 35 items of the above-listed articles was 
above cost; that Eckerd’s sale price for the 4 items numbered 2, 7, 9, and 36, 
marked to the left with a double asterisk, and the non-fair-traded aspirin was 
approximately the cost price.” The affidavit failed to explain whether “above 
cost” meant above invoice cost, or invoice cost plus his operating cost, or the 
average cost of doing business. A spot check of the items definitely indicated that 
most of the prices quoted as affidavit’s sales prices were prices available to other 
merchants, in the average class, as the best wholesale price procurable from whole- 
salers. This related situation does not take into account the frequent retaliatory 
price reductions to meet or beat competition without respect to costs or propriety. 
This deceptive practice opponents contend and profess to be the only way to get 
business away from legitimate competitors. 

The proponents’ position in this respect is further corroborated by Mr. Fort’s 
testimony wherein he asserts in one place that “our business is operated on the 
basis of a markup from 5 to 30 percent above cost,” clearly indicating a practice 
of sales not only below the average cost of doing business, but the cost of the 
most efficient of such operators, according to his own boast (Masters), who claims 
his cost of operation is slightly over 11 percent. As a matter of fact, Mr. Fort 
boasts that his first month’s advertising budget alone was over 10 percent of his 
original capitalization, so that by this method of operation he succeeded in a 
couple of years to build a business of 2 million gross and 6 outlets. 

Mr. Fort at another place in his testimony boldly asserts that his practice 
of selling below cost a selected number of highly advertised products is the only 
way a small man can compete with the big operator, forgetting altogether the 
ultimate result, namely that his premise will inevitably invite retaliatory price- 
slashing, which definitely results in uneconomic price wars. Said Mr. Fort, 
"It is the small man’s least expensive weapon. It doesn’t cost such retailer 
any money to do that (that is to sell at or below cost) ; no promotion or advertising 
is necessary.’ In other words he recommends that others do what he does, 
namely prey on the advertising and promotion costs expended by the manu- 
facturer, this no matter if by doing so constitutes an assault on the goodwill and 
property rights of the proprietor of the trademarked product, and the harmonious 
and economic relationship of the manufacturer and the rest of his distributors. 

On this point Rudolph Caliman, in Callman’s Trademarks and Unfair Compe- 
tition, on the subject of price cutting said: 

“Price cutting on trademarked articles is purposed at and results in attracting 
customers by means of the false impression that the price cutter’s economic 
ability is greater than that of his competitors, that the prices not only of these 
pricemarked articles but of all articles sold by him are more favorable than those 
of his competitors. The price cutter is ‘really not selling * * * chiefly on the 
strength of his own efficiency,’ but ‘on the strength of years of the manufacturer’s 
advertising.’ This successful diversion of customers from the honest competitor 
hecessarily inclines the latter to cease selling the price-cut articles, whose goodwill 
the price cutter has seriously damaged, if not destroyed, by cheapening them be- 
fore the public. The first victim is the manufacturer, whose trademark thus sym- 
blizes an unreliable price policy and a devastated market.” 
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CONTENTION NO. 8 : 
Opponents of this measure parade all kinds of scarecrows if this bill were p 
enacted into law. or 
Among the illusory perils suggested by the opponents of this measure are: va 
(A) That price fixing as provided by this measure will result in horizonta] to 
price agreements and produce coercive actions among competitors. on 
(B) That price fixing as provided by this measure, as well as the State re 
fair-trade acts, gave birth to the discount houses. fo! 
(C) That price fixing as provided by this measure creates higher prices, its 
(D) That the consumer is unprotected under this measure. C0 
(E) That this measure is unnecessary for small business. pr 
(F) That only 10 percent of the national retail sales volume was price. me 
fixed when 45 States had effective fair-trade laws. Th 
(G) That this measure denies ownership of property identified by a trade sta 
mark to a payee thereof. (D 
(H) That this measure permits horizontal resale price maintenance at the 
wholesale level. 4 
(I) That this measure violates the fundamental antitrust policy of the thi 
Nation. thi 
(J) That this measure permits different price schedules. i 
(K) That this measure provides for unrestrained damage suits. a 
(A) That price fizing as provided by this measure will result in horizontal | 
price agreements and produce coercive actions among competitors (8, 
This prediction is without basis nor reason in view of the fact that this meas- 1 
ure, as well as all the. State fair-trade acts, uniformly specifically prohibit hori- - 
zontal price fixing between competitors. Moreover, the State and Federal anti- and 
trust laws have, and still do, specifically prohibit conspiracies to fix prices collu- tee 
sively, and 27 years of experience with State fair trade, under the State acts, and om 
the Miller-Tydings and McGuire Acts fails to corroborate this prediction. As (F) 
a matter of fact, wherever such condition was proven, courts quickly enjoined 
such actions. The fact is that this measure, as well as the State fair-trade acts, T 
distinctly and specifically limits resale price maintenance thereunder, between mea 
the proprietor of a trademarked product only after actual notice to his dix her 
tributors, and only when such product is in competition with products of the affo: 
same general class, without consort, intimidation, or agreements on the horizontal to p 
level. : 
With reference to the prophecy that this measure will produce coercive actions, or 
we fail to surmise any basis for such prediction. Unless by this statement oppo- (@) 
nents mean they will be coerced to comply with the law, when this measure 
becomes law. That is intended by Congress, in order to effect prompt and Tl 
effective enforcement when occasion presents itself under the provisions of the held 
act and concurred by a court of law. othe 
(B) That price firing as provided by this measure, as well as the State fair-trade ae 
acts, gave birth to the discount houses vat 
What’s wrong with that? If discount houses are as good and as desirable 188) 
outlets as Masters and others have boasted in their testimony before this com- “N 
mittee, they have a right to exist as well as other competitors, unless the deni: 
witness who urged this contention is of the opinion, as the proponents are, with 
that discount houses are a threat to orderly markets only because of their use its 01 
of unfair practices, discussed here. This assertion in fact highlights the position stanc 
of the proponents in which it is urged that fair trade was not and is not a deter will 
rent to competition, nor the multiplicity of competitors, providing they play injur 
fair, so that consumers may secure the benefits of fair competitive practices of for le 
many competitors. This contention further corroborates the proponents’ decla- the 
ration that, under fair trade, business and competition from small and large modi 
prospered unprecedentedly. Witness the boasting of Schwegmann, who claims to th 
a 20 million volume in 13 years; Masters a 50 billion volume in less than 20 priets 
years. And Fort, a newcomer, in less than 3 years, 6 stores and a 2 million to de 
volume. Incidentally, discount houses existed before fair trade and exist today | anqt 
in States which never had fair trade. 245, : 
(C0) That price fiving as provided by this measure creates higher prices = 
This argument is negated by the opponents’ own testimony, when before this (049 
committee, they have ceremoniously displayed various exhibits, of unbranded wiehs 






and private branded products which they sell for less at a greater profit in col 
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tion with nationally advertised price-maintained products. By this testimony 
opponents have most convincingly proved the proponents’ assertion that—resale 
price-maintenance by force of competition promotes competitive products, not 
only between national brands, but between various types of unbranded and pri- 
yate branded products to offer the consumer a wide choice at prices she is willing 
to pay—and even more emphatically proves that resale price-maintenance not 
only stabilizes prices, but not infrequently, by the force of competition, tends to 
reduce the competing price of the national brand with the private brand. This 
follows as a matter of course, since no product will long remain accepted when 
its resale price does not conform to other similar products in price, quality, and 
compensation to dealer for distributing it, whether such product is a national or 
private brand. This contention also supports the proponents’ assertion that this 
measure promotes competition and the benefits thereof to the consuming public. 
This is desirable and constructive competition, a competition based upon quality, 
standard, and price at the manufacturing level. 


(D) That the consumer is unprotected under this measure 


This contention cannot prevail if the opponent’s testimony is correct; namely, 
that this measure promotes private-brand competition with national brands, and 
that it multiplies competitors such as the discount houses and others. 

For a detailed discussion in refutation of the premise that the consumer is not 
protected under this measure, please examine item (E) of my brief filed in sup- 
port of my original testimony beginning at page 137 and ending at page 142. 


(Z) That this measure is unnecessary for small business 


This statement is amply contradicted by the fact that for 27 years small busi- 
ness strove to maintain the legal concept of this measure in the State legislatures 
and for the third time in Congress. The parade of witnesses before this commit- 
tee representing small business surely testifies the contrary view—namely, that 
small business knows what it wants and needs. 


(F) That only 10 percent of the national retail sales volume was price fixed when 
45 States had effective fair-trade laws 


This statement likewise corroborates the proponent’s declaration that this 
measure guarantees price competition since it affords the consumer 90 percent of 
her purchases to compete with the 10 percent which are under fair trade, thereby 
affording her wide alternatives in the choice of products at a price she is willing 


to pay, and completely rejecting the product or brand which she thinks is over- 
priced. 


(G@) That this measure denies ownership of property identified by a trademark 
to a payee thereof 

This allegation first, assumes that a purchaser of a trademarked product, 
held for resale, purchases the use of the trademark, which still belongs to an- 
other, in any manner, even though such use of the trademark may be derogatory 
to the interest and property rights of the proprietor of the trademark. This 
point is aptly answered by adjudicated cases, significant among which is the 
United States Supreme Court decision in the Old Dearborn Oo. case (299 U. S. 
188) is which the Court said: 

“Nor is section 2 so arbitrary, unfair, or wanting in reason as to result in a 
denial of due process. We are here dealing not with a commodity alone, but 
with a commodity plus the brand or trade-mark which it bears as evidence of 
its origin and of the quality of the commodity for which the brand or trademark 
stands. Appellants own the commodity; they do not own the mark or the good- 
will that the mark symbolizes. And goodwill is property in a very real sense, 
injury to which, like injury to any other species of property, is a proper subject 
for legislation. Goodwill is a valuable contributing aid to business—sometimes 
the most valuable contributing asset of the producer or distributor of com- 
mModities. And distinctive trademarks, labels, and brands, are legitimate aids 
to the creation or enlargement of such goodwill. It is well settled that the pro- 
pPrietor of the goodwill ‘is entitled to protection as against one who attempts 
to deprive him of the benefits resulting from the same, by using his labels 
and trademark without his consent and authority. McLean vy. Fleming (96 U. S. 
245, 252). ‘Courts afford redress or relief upon the ground that a party has 
a valuable interest in the goodwill of his trade or business, and in the trade- 
Marks adopted to maintain and extend it.’ Hanover Milling Co. v. Metcaif 
(240 U. S. 403, 412). The ownership of the goodwill, we repeat, remains 
mchanged, notwithstanding the commodity has been parted with. Section 2 
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of the act does not prevent a purchaser of the commodity bearing the mark 
from selling the commodity alone at any price he pleases. It interferes only 
when he sells with the aid of the goodwill of the vendor; and it interferes then 
only to protect that goodwill against injury. It proceeds upon the theory that 
the sale of identified goods at less than the price fixed by the owner of the mark 
or brand is an assault upon the goodwill, and constitutes what the statute 
denominates ‘unfair competition.’ See Liberty Warehouses Co. v. Burley Tobacco 
Growers’ Assn. (276 U. S. 71, 91-92, 96-97). There is nothing in the act to 
preclude the purchaser from removing the mark or brand from the commodity 
thus separating the physical property, which he owns, from the goodwill, which 
is the property of another—and then selling the commodity at his own price, 
provided he can do so without utilizing the goodwill of the later as an aid to 
that end. 

“There is a great body of fact and opinion tending to show that price-cutting 
by retail dealers is not only injurious to the goodwill and business of the pro- 
ducer and distributor of identified goods, but injurious to the general public 
as well. The evidence to that effect is voluminous ; but it would serve no usefal 
purpose to review the evidence or to enlarge further upon the subject. True, 
there is evidence, opinion, and argument to the contrary ; but it does not concern 
us to determine where the weight lies. We need say no more than that the 
question may be regarded as fairly open to differences of opinion. The legisla- 
tion here in question proceeds upon the former and not the latter view; and the 
legislative determination in that respect, in the circumstances here disclosed, is 
conclusive so far as this court is concerned. Where the question of what the 
facts establish is a fairly debatable one, we accept and carry into effect the 
opinion of the legislative. Radice vy. New York (264 U. 8. 292, 294); Zahn y. 
Board of Public Works (274 U. 8. 325, 328), and cases cited.” 

In still another case on the same point, as indicative of the principle fol- 
lowed by State and Federal courts is the statement of the California State 
Supreme Court in the case of Maw Factor v. Kunsman (5 Cal. (2) 446) in which 
case the court said : 

“There is no constitutional right to own property, as such, free from regu- 
lation, That a State statute deprives a person of a right which he formerly 
possessed, whether it be a right to go where he pleases, conduct himself as 
he pleases, or buy what he pleases, or sell what he pleases at prices fixed by 
himself, does not per se brand the statute as unconstitutional. The process 
of civilization has consisted largely of the gradual regulation of the individual 
in his liberty of action and ownership of property for the public good. As 
society has become more complex, the necessity for such regulation has become 
more acute. Neither the State nor the Federal Constitution guarantees any 
person absolute liberty of action. The liberty guaranteed by our law is a 
liberty subject to regulation in the public good—an equal liberty rather than 
an absolute liberty.” 


(H) That this measure permits resale price maintenance at the wholesale level— 
on the horizontal level 
This assertion militates with the express provision of this measure, which 
specifically prohibits price fixing “between wholesalers, or between brokers, 
or between factors, or between retailers, or between persons, firms, or corpo- 
rations in competition with each other, except as is provided in paragraph (6) 
of the measure.” This exception provides that he (the manufacturer) may 
so establish such resale prices for his wholesale distributors, even though 
he sells his merchandise to retailers in competition with such wholesale dis- 
tributors if— 
(1) such sales to retailers are made at the same prices he establishes 
for such wholesale distributors for comparable sales ; and 
(II) he is not a wholesale distributor of products other than products 
which he manufactures. (The above version is a revised provision recom 
mended by the House Interstate and Foreign Commerce subcommittee.) 
Without further comment on our part it is clear that the opponents’ prophecy 
with respect to this alleged peril is not only groundless, but is a misstate 
ment of the facts and market-place experience for the past 27 years under the 
State fair-trade acts. 


(1) That this measure violates the fundamental antitrust policy of the Nation 


To refute this allegation please refer to item (B) of my brief at page 12 
where the undersigned in detail makes adequate refutation of this statement, 
moreover, declares the contrary premise that Congress by this measure reaffirms 





ee I i ee ee 


> mS os tees a 


SBSseOo BSR eoteszaess 


ab 








OS OS ae ees eer,-—COrti“‘( _n”® 











FAIR TRADE 293 


its faith in the antitrust laws by implementing the basic philosophy of such 
laws by amending the Federal Trade Commission Act to provide that “unfair 
methods of competition in commerce, and unfair or deceptive acts or practices 
in commerce are declared unlawful.” In other words Congress by this measure 
recognizes that predatory loss-leader selling on identified merchandise as prac- 
ticed in the market place, constitutes an unfair and deceptive practice con- 
trary to stable and fair competitive practices which are inimical to the economic 
welfare of the consumer, distributor, and producer. The Congress, heretofore, 
on two occasions (the Miller-Tydings and the MeGuire Acts) and 45 out of 
the 48 States in the Union have reaffirmed the premise—that predatory price 
cutting of trademarked products, as is now prevalent in the market place 
and its resulting chaos to the economy is detrimental to the public welfare. 
Such overwhelming acceptance, legislatively corroborated by a greater au- 
thority of adjudicated cases, adequately impugns the opponents’ opinions in 
this respect. 

(J) That this measure permits different price schedules 


Presumably this scarecrow has reference to the provisions in the measure 
which reads: “He (the manufacturer) may so establish schedules of resale 
prices differentiated with reference to any criteria not otherwise unlawful.” 
Also that: “Such schedules may be changed from time to time by notice 
to distributors having acquired his merchandise with notice of any estab- 
lished resale price.” The objection of the opponents to these provisions in- 
dicates their unwillingness to go along with anything, even if it is good and 
desirable. 

The intent of the first provision is to recognize the realities of the market 
place by permitting a flexibility in order to accommodate situations of resale 
prices which may embrace different criteria such as for instance—in the case of 
sales to hospitals who dispense drugs to patients—to physicians who may dispense 
such drugs to their patients, or even to hospital pharmacies who do not sell to 
others but hospital patients. These are criteria different than retailers who 
resell to the general public. However, please note the express restriction, namely 
that the criteria must not be unlawful. That is it must not be a discrimination 
among retailers contrary to the Robinson-Patman Act provisions, or other anti- 
trust provisions or effective statutes. Certainly—in the interest of flexibility 
and experience the provision is fair—reasonable and desirable. 

Equally as desirable and practical is the second provision. The intent of 
Congress, based upon experience in the market place, and to provide flexibility of 
pricing, either to reduce or increase, depending upon market conditions and 
competitive exigencies. Changes in price schedules are permitted to reduce the 
price, to permit promotions, to permit seasonal selloffs, and even to entirely 
abandon the practice of resale price maintenance. It is because of these and other 
provisions in the bill, that the proponents herald its advantages, namely that the 
measure is permissive, flexible and practical, forcing no one segment in the 
distributive field to do anything without knowledge and a fair opportunity to 
comply with the provisions of the measure without damage or harm. The perils 
predicted by the opponents with respect to these provisions surely cannot be 
taken seriously, based upon experience, reason, and fairness. 


(K) That this measure provides for unrestrained damage suits 


By this statement opponents misconceive the clear meaning of subsection (6) 
of this measure, nor do they display familiarity with court procedure with 
tespect to the recovery of damages sustained, nor with the process of equity 
courts in issuing injunctions to restrain assaults to injuries or threatening in- 
juries. It is common knowledge, as well as apparent from 27 years of experience 
in the enforcement of fair trade, that suits to enforce compliance under the 
State fair trade acts, proceed when negotiation of amicable compliance fails 
and the violation continues. ‘The aggrieved party then files a suit in a court of 
law or equity. If for damages, the amount must be proved under the strict 
tules of competent evidence and the law in such cases made and provided; 
if the suit is for an injunction in a court of equity, the aggrieved party must 
first show cause and that he is entitled to such relief, and if successful a tem- 
porary injunction may issue, and after a full trial on the merits, when the 
rights of the parties are fully considered, all under the prescribed rules of 
evidence, the court may issue a permanent injunction. What procedure can 
be more democratic, more equitable, and more practical under our American 
system of government? A system where every litigant is afforded an oppor- 
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tunity to have his day in court, under established rules of evidence and principles 
of law provided for such circumstances. 

Why is it unreasonable under the law to permit an aggrieved party to assert 
his rights against one willingly and knowingly violating the rights of others 
by doing what he knows is unlawful? This contention, we submit, must like. 
wise fail, because of its fallacious and unreasonable premise and conclusion, 


(L) That this measure it makes lawful for distributors to cooperate with the 
manufacturer in the enforcement of the provisions thereof 

What could be wrong with a provision in an act which permits the effectuation 
of the intent and purpose of the measure? Since the provisions of this measure 
must be enforced by the parties affected thereby—there certainly could be no 
logical objection to a restricted provision which permits cooperation between per. 
sons similarly affected to jointly protect their interest, and to carry out the aim 
and purpose of the measure. The provision with respect to cooperation spe 
cifically prohibts collusion, conspiracy, horizontal action, or any other acts pro- 
hibited by law. By this provision Congress endeavors to assure reasonable and 
effective enforcement of the provision of the measure. 

The proponents submit that all of the numerous hobgoblins recited in this con 
tention, as well as in the others treated in this statement, are offered not because 
of their credibility, logic, or practical application but, rather, to develop contro- 
versy and doubt in the minds of the Members of Congress. 


CONTENTION NO. 9 


Opposition which stems from several traditional economists who oppose this 
measure on the ground that it softens competition in the market place. 

Anticipating this opposition the undersigned in his brief at page 38, and which 
concludes at page 52, treats this contention at length. Suffice it here to be said 
briefly that as related in the report of the United States Attorney General’s Com- 
mittee To Study the Antitrust Laws (released April 1955) the following premises 
concerning the application and appraisal of competition in the market is apropos: 

(A) The general objective of the antitrust laws is the promotion of com: 
petition in open markets and to secure equality of opportunity. 

(B) That the heart of our national economie policy has long been faith 
in the value of competition. 

(C) That effective competition must be a workable competition as com- 
pared with pure and perfect competition. 

(D) That public policy cannot afford to be indifferent to the elimination 
of competition within an industry. 

(E) That good public policy is founded on the economically sound assump- 
tion that competition will on the average result in much more progressiveness 
and efficiency than monopoly. 

(F) That there should be no predatory preclusive tactics, such that their 
national effect would be to enable the user to eliminate rivals without re 
gard to their efficiency, or at least to place them under serious handicaps 
irrelevant to this efficiency. 

(G) The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference 
among sellers. 

(H) That competition must also do a social job as well. 

(I) That the major economic aspects of workable competition are those 
factors which prevent monopoly; encourage the freedom of opportunity for 
entry of new rivals, and that the cost of entry into the competitive area 
should not be impractically high ; independence of the rivals entering an in- 
dustry ; and industry shall be free from predatory practices. 

We submit that if the above concepts of competition are related to the realities 
of the market place, then the so-called hard competition premise—that is, the 
jungle type of competition—here proposed by these conventional economists must 
fail and be discarded as obsolete and no longer applicable theories. Professor 
Galbraith in his recent book entitled “The Affiuent Society” on this point stresses 
the premise that “the shortcomings of economics (and some economists) are not 
original errors but uncorrected obsolescence.” Also that “in large areas of 
economic affairs, the march of events (that is, the realities of the market place) 
again left the conventional wisdom (that is, the traditional economic theories) 
sadly obsolete.” 
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We further submit that in this measure much more than decisions of economic 
policy or theories are involved. A system of morality and the institution of 
private property, as well as the cherished concept of free enterprise, is at stake. 


CONTENTION NO. 10 


Opposition which stems from some farm and labor groups, seemingly rests on 
the false premise that cheap prices is good for the consumer. 

Support of this false premise coming from the predatory price-cutting mer- 
chants is understandable, since their practice, as stated, consists of price cutting 
accepted value merchandise on a selective basis in order to create the impression 
that everything they sell is sold equally as cheap. In this measure they sense a 
restriction of their furtive practices. However, surprising is the opposition and 
support of this premise when it comes from some farm and labor groups. It is 
surprising because the farmer and the laborer are the producer of the goods which 
must be mass distributed back to the consumer by the distributor. If distribution 
fails in its function because of chaotic and unprofitable market conditions affect- 
ing the distributor and in turn the producer, mass production must fail with the 
inevitable results of a squeezeback on the farmer and the laborer, who in turn is 
the producer, as well as the consumer. It is inevitable that bait prices to the con- 
sumer must revert and result in cheap wages for the farmer and the laborer (the 

roducer ) . 

' Bven more surprising is the opposition which stems from the Department of 
Justice and the Federal Trade Commission. The reasons which these agencies 
propose in opposition to this measure is adequately refuted in detail in the 
brief of the undersigned as items B, C, D, E, F, and G beginning on page 122 and 
concluding on page 166 thereof. Suffice it here to be said that— 

“It is significant that the opposition of both the Department of Justice and 
the Federal Trade Commission rests not upon the realities in the market place, 
nor upon the will of the people as represented by legislation on our statute books, 
but rather on the opinions and personal feelings of the individual representatives 
of the Department and the Commission, a situation which warrants condemna- 
tion as an undemocratic process of law enforcement and failure to maintain our 
representative system of government. 

“To corroborate our position in this respect we direct your attention to the 
recent observations of United States Senator Paul H. Douglas from Illinois, 
when in an article in the March 1952 issue of the American Magazine, entitled 
‘Too Many Lawyers in Washington,’ said: 

““By a gradual but wholly unnecessary buildup of the legal staffs in the vari- 
ous legal departments, things have reached a point where—to put it bluntly— 
Government lawyers, not Congress, are largely making our laws.’ 

“Although most people in Washington by now know that I am warmly interested 
in cutting down needless Government spending, this aspect seems relatively un- 
important in the face of a larger, but subtler, menace. This menace is the threat 
that these swollen legal staffs represent to our whole form of government—to 
our democracy itself. 

“What is most important, however, is that this pool of lawyers—whether it be 
the Department of Justice or some other agency—be sensitive to the wishes of the 
people, as expressed through the laws of Congress. 

“Most of us want a government of the people, by the people, and for the 
people. Let us stop this trend toward a government of the people, by the lawyers, 
and for the lawyers.” 

We submit that the proponent’s position is strengthened when one notes the 
fact that the Federal Trade Commission Act, since its inception, specifically 
provides that “unfair methods of competition, in commerce (meaning inter- 
state commerce) and unfair or deceptive acts or practices in commerce are 
hereby declared unlawful.” Also that the Sherman Antitrust Acts and the amend- 
ments thereto such as the Clayton Act, the Robinson-Patman Act, the Miller- 
Tydings Act, the McGuire Act, as well as the Federal Trade Commission Act, 
specifically provide that restraints of trade, concentration in any field of com- 
merce, the existence of trusts and monopolies, and unfair methods of competi- 
tion be prosecuted and enjoined in order that the market place may afford equal 
opportunities and provide free and competitive practices. 

The proponents challenge the conception that prices as counted in dollars and 
cents are paramount, and offer the thesis that the interest of men and women 
48 earners and producers transcends in importance their interests as buyers of 
what they produce. Goods sold below reasonable costs of production and dis- 
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tribution under deceptive methods of selective price cutting on standard, value. 
accepted merchandise are not bargains; they are an extravagance that the 
Nation can ill afford. 

On this premise, Senator Hubert Humphrey, speaking on the Senate floor 
(in 1951) during the debates when the Senate considered enactment of the 
McGuire Act, said: 

“Let me say to my good liberal friends * * * they cannot ask the Government 
of the United States to maintain price supports for farmers and give workers 
the right to collective bargaining, which means that they set the price for their 
labor with their employers, and then say to the small retail merchant, ‘We do 
not care about you. You can go out and be gobbled up.’ 

“I hear people ask, ‘Don’t you believe in competition?’ I do, but let me adda 
qualifying note. I believe in fair competition. There would be no competition 
in the ring between any Member of the Senate and Joe Louis. That would be 
murder. * * * I am simply saying that we want fair rules of conduct. That ig 
what fair trade does. It does not eliminate competition, but it * * * 

‘It makes no difference whether you are big or little. * * * We are going to give 
everyone a chance to survive * * *’” 


CONTENTION NO. 11 


That this measure is unenforcible. 

The same assertion can and was made when the Sherman Antitrust Act was 
proposed. For that matter, similar equal forecasts were made with reference 
to enforcement of almost all State and Federal statutes, such as the fair labor 
standards; the food, drug, and cosmetic law; the child-labor laws; the income. 
tax laws; and even the slavery laws. There will be and there are embezzlers; 
even though there is a law against embezzlement. There are burglars, even 
though there is a law against burglary. Yes; there will be murderers, even 
though there is a law against murder. So, there will also be fair-trade violators, 
As a matter of fact, experience has shown that certain fair-trade violators 
heralded their contempt of the fair-trade laws by full-page advertisements, 
Experience records the fact that when fair trade was effective, enforcement 
was orderly and economical. With respect to enforcement of this measure, it 
is important, probably, to stress again that this measure provides for industry 
self-enforcement, without placing a tax burden on any Federal agency. 

The proponents sincerely urge that the real issue in this measure is whether 
the business interests and practices of the few are to prevail over the welfare 
of the many. 

CONTENTION NO. 12 


That price in some cases is the only area where the little retailer can compete 
against the big retailer. 

This assertion, among others, was stressed as a quoted comment from an 
editorial in Barron’s, a financial weekly, which Represetative Bruce Alger of 
Texas, had reprinted in the Congressional Record, August 4, 1958. It is interest- 
ing that Barron’s, the Wall Street Journal, and other publications condemn 
resale-price maintenance as provided for in 8. 3850, yet practice resale-price 
maintenance themselves under the legal sanction of consignment selling. In 
other words, they believe in the maxim of: “Do as I tell you to, not as I do.” 

With respect to the above assertion, it is a fact that the one area in which 
the little retailer cannot compete against the big retailer—be he department 
store, discount house, chain or supermarket—is price. Notwithstanding the 
opinion of Barron’s or of the former Attorney General, the fact is that in any 
price war the little retailer must be the first to die, for he does not have the 
resources to endure the financial attrition implicit in a price war, nor does he 
have the reputation to sell unfamiliar merchandise to customers attracted by 
the promise of bargains. It is the superior dollar resources of the big retailer, 
plus his ability to recoup his losses through the sale of unfamiliar articles 
carrying substantial profit margins, which enables the big retailer to withstand 
the effects of a price war. 

To bolster the above assertion, the quoted editorial further alleges that “price 
maintenance then is designated to hamstring the aggressive and imaginative 
merchant.” There are marketing experts who hold that price cutting, far from 
being aggressive or imaginative, is the laziest form of merchandising that there 
is. To corroborate the editorial’s assertion, it continues to relate that when 
Louisiana’s Fair Trade Act was rendered ineffective through invalidation of its 




















FAIR TRADE 297 






lause, a Baton Rouge druggist, Charles F. Fort, marked down every- 
aa hee store from 10 to 50 percent. Considering the fact that perhaps 90 
percent of a drugstore’s volume is accounted for by non-fair-trade merchandise, 
Mr. Fort’s action in marking down everything in his store from 10 to 50 percent, 
if, indeed, he did so, represents either (@) a confession that he had previously 
grossly overcharged on the majority of his items on which he had had full control 
over price, or (b) he had reduced prices below his cost—either inyoice cost, or 
invoice plus operating cost—in order to give spectacular, if inaccurate, confirma- 
tion of his charge that fair trade costs consumers money. In either event, his 
purpose is to create a decepiton—the deception that he alone is champion of the 
consumer and that all of his competitors charge more than he does. 5 

Barron’s editorial omitted to mention the come-ons of the price jugglers wearing 
the robes of champion of the consumer, such as: “One to a customer, ’ “Available 
up to 10 a. m. only,” “We are all sold out,” “We reserve the right to limit quan- 
tities,” “This is something just as good,” and others, limited in number only by 
the imagination of the price juggler. The practice deceives many consumers, 
else loss-leader selling could not be so popular, as Prof. Walter Adams, of Mich- 
igan State University, has noted. Further, it impairs the manufacturer’s prop- 
erty right in his trademark. Still further, as testimony before your committee 
shows, it reduces the manufacturer’s total sales and cuts his employment ability. 
Finally, this is precisely the type of practice which, assassinating the character 
of small competitors, drives them out of businesss. 

If Mr. Fort did, in fact, reduce the prices on everything in his store from 10 
to 50 percent, one has a right to ask him why he deferred his benevolence until 
the Louisiana Fair Trade Act was rendered ineffective. After all, he had full 
control over the prices of perhaps 90 percent of his merchandise. If he was 
able to reduce the price of these goods by 10 to 50 percent, and still realize a net 
profit from their sales, then he is guilty of having overcharged his customers from 
the time he opened his first establishment until the Fair Trade Act was made 
ineffective. Overcharged them, if I may point out, during the very years when 
he was telling the public that only the fair-trade law (applicable to about 10 
percent of his goods) prevented him from passing on to his customers the benefits 
of his remarkable efficiency. 

Is this what Barron’s regards as fair competition? Or is this not precisely 
the kind of misrepresentation and deceit, if not outright fraud, which any 
civilized government, acting in the interest of the people as a whole would want 
to prevent? 

The proponents of this measure submit that no one, including Congressman 
Alger, need look far to observe the havoc in motion along the main streets of 
America, and neighborhood areas in large cities, to see the many empty stores 
which tell a tragic story of community devastation. Let Congressman Alger 
and others talk to the survivors in business, the mall independent merchants, 
and it will soon be made plain to them that most of them worry over the trends in 
the retail field. They wonder how soon they too, will lock the front door for the 
last time. But maybe Congressman Alger and Barron’s belong to the group who 
believe in the recently heralded philosophy that “the right to suffer is one of the 
joys of a free economy.” 

Congressman Alger, particularly, is invited to read page 67 of the brief of 
the undersigned, in which is reprinted Sylvia Porter’s column from the Chicago 
Tribune, March 11, 1958, entitled “Small Business Fading Out in Area of Giant- 
ism.” He would do well, instead, to ask leave for the extension of remarks to 
be printed in the Congressional Record, the material contained in an editorial 
of NARGUS (the National Association of Retail Grocers) of June 1958 in which, 
among other things, is stressed the premise that: 

“The foundation of our national philosophy is based on a free, competitive 
pe where the door of opportunity is always open to newcomers in every line 
or business. * * * 

“The structure of retail food distribution in 1970 and thereafter is being formed 
right now. It will do little good to let matters take their course now, and deal 
With the problem of monopoly when the industry becomes controlled by a few 
tremendously large, integrated firms. It would be a great national tragedy to 
allow the same pattern of concentration to develop in food distribution that has 
taken place in the manufacture of automobiles.” 
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CONCLUSION 


There are at least 10 million Americans who believe that 8. 3850 is deserving 
of prompt enactment in the national interest, These Americans comprise the 
backbone of United States small business—the overwhelming majority of retajj. 
ers and wholesalers in all merchandise flelds, together with their families ang 
their employees. They include, also, thousands of manufacturers, large and 
small, of trademarked merchandise who have an understandable interest in 
protecting the property value of their trademarks and the strength of their 
distribution system, without which their factories could not operate. These 
Americans base their judgment of the value of S. 3850 on experience in the 
market place. They have a sincere and profound conviction that S. 3850 would: 

1. Promote competition: It is their view that, unless the unfair competitive 
practices at which S. 3850 are directed are curbed, there will be a continuing 
diminution of competitors. The competitors who will be the first to close theiy 
doors, as many have already, are small-business men. But the nature of jungle 
pricing is such that larger and larger businessmen will become Dun & Brad. 
street’s statistics of commercial failures, leaving the market to the not so tender 
ministrations of a relatively few giants. As an outstanding department-store 
executive observed, permission to conduct vicious price wars, at the will of any- 
body, can see an America with 100 million proletarian workers employed by 4 
few supergiant concerns. 

2. Maximize sales and employment: Our mass-distribution system, of which 
these Americans are the major part, has helped to make the United States the 
world’s greatest consumer market and, thus, to make possible employment, not 
under duress, on a scale unmatched by any other country. Notwithstanding the 
contrary assertions, whether scholarly or otherwise, of opponents of S. 3850, 
these Americans are telling you that jungle pricing of popular, identified mer. 
chandise—the only kind that they must be able to sell at a profit if they are to 
stay in business—will force them to discontinue the sales of these articles, These 
Americans cannot afford to sell merchandise unless it provides them with the 
opportunity to earn a living wage, in the form of profit. Jungle pricing may 
enhance the sales volume of those who can afford to engage in such tactics, but 
it will reduce the sales volume of the manufacturers of these articles, as the 
testimony shows, because many distributors will cease to push, or even to stock, 
the price-cut merchandise. This means reduced employment at all levels—mann- 
facturing, wholesaling, and retailing. 

3. Curb deceptive practices: It is a deception of the American consumer to 
offer to sell at a bait price a popular, trademarked article whose value is as 
familiar as the worth of a dollar bill. Certainly, it was not necessary to hold 
a liquidation sale of the article, since its popularity attests to its salabilty. 
Clearly, the purpose of the bait price is to create the impression that all the 
merchandise of the offerer represents a similar bargain for the shopper. This 
cannot be true, because no businessman can stay in business by selling his stock 
of goods at less than invoice plus operating cost. The American consumer is, 
likewise, deceived when popular identified goods are advertised for sale at bait 
prices not for the purpose of selling the advertised goods but solely for 
the purpose of attracting store traffic and of selling these customers other mer- 
chandise on which the bait pricer realizes enough profit to make his entire 
operation pay off. The Congress has not hesitated in the past to curb deceptive 
practices by legislative enactment; in enacting S. 3850, it would be following 
practical precedent. 

4. Equalize rights in the distribution of identified articles: There exist now 
legal mechanisms, other than S. 3850, which permit the owner of a trademark 
to establish and control the retail price of the product identified by that mark. 
Unfortunately, there are many manufacturers who find the use of these mechan- 
isms uneconomic, particularly in those cases where the manufacturer requires 
a vast network of distributors to bring his products to the consumer. §, 3850 
would equalize rights in the distribution of identified articles by extending the 
right to establish the stipulated or minimum resale price to manufacturers, ul 
der certain circumstances, who distribute through the established channels of 
wholesale and retail distribution. The retail-price cutter, for example, effec 
tively establishes and controls the price of all merchandise bearing his trade 
mark. The manufacturer who sells direct to the consumer through his owl 
retail outlets, or through house-to-house canvassers, establishes and controls the 
resale price of his identified products. The publisher of a newspaper or maga 
zine using the technique of consignment selling determines the absolute price 
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which the news dealer must charge for his publication. The manufacturer who 

rates on an exclusive-franchise basis establishes and controls the retail price 
of his identified product. Indeed, these legal mechanisms are the basis for a 
larger annual volume of retail sales than is accounted for by fair trade. 

5. Encourage Americans to establish their own businesses: It is in the char- 
acter of Americans to wish to establish their own businesses. They are pre- 

red to invest their capital, however small, plus their energy, ingenuity, and 
talent, in an enterprise of their own, but only if they think they have a chance 
to succeed. The law of the jungle which prevails in today’s market place pro- 
yides discouragement not only for those already in business but for those who 
might wish to establish their own businesses. These people, under today’s con- 
ditions, do not see their future in a growing America. §S. 3850 offers hope to 
those who are thinking of entering upon their own business today—and permit 
today’s youngsters, who will be tomorrow’s citizens, themselves to dream in terms 
of being the owner of a business one day. 

I would like to close with an excerpt from a decision of the Ohio Supreme 
Court (State of Ohio v. Standard Oil Co., 49 Ohio St. 137) which was rendered 
way back in 1892: 

“A society in which a few men are the employers and the great body are 
merely employees or servants is not the most desirable in a republic; and it should 
be as much a policy of the laws to multiply the numbers engaged in independent 
pursuits or in the profits of production as to cheapen the price to the consumer.” 


CoNSUMERS INFORMATION BUREAU, 
New York, N. Y., September 29, 1958. 
Hon. ALAN BIBLE, 
Chairman, Special Subcommittee on Fair Trade, 
Senate Office Building, Washington, D. C. 


Deaz SENATOR BIBLE: During the hearings held on July 21, 22, 23, relating 
to the Federal fair trade bill, 8. 3850, introduced by Senator Humphrey, state- 
ments were made by various witnesses that retail business in non-fair-trade 
areas—i. e., Detroit, Mich., Cleveland, Ohio—was depressed and chaotie and 
retailers were facing bankruptcy, because of lack of fair trade in those cities. 
Published figures show that Gray Drug, a Cleveland chain, earned $4.43 per 
share in the fiscal year ending June 30, 1958. This figure represented an in- 
crease over its earnings in the fiscal year ending June 1957. 

The published figures, then, are at variance with statements made before this 
committee by proponents of the bill. We would suggest that the witnesses who 
testified before the committee be recalled to explain this inconsistency. It is 
our opinion that moderate amount of selling at non-fair-trade prices, in non- 
fair-trade areas, benefits not only the consumers and retailers, but the whole- 
salers (as indicated in our letter of August 12 to this committee) as well. 

We respectfully request that this letter be made part of the hearing record. 

Very truly yours, 
CONSUMERS INFORMATION BUREAU, 
By T. F. Hat, Jr. 


CONSUMERS INFORMATION BUREAU, 
New York, N. Y., September 25, 1958. 
Hon. ALAN BIBLE, 
Chairman, Special Subcommittee on Fair Trade, 
Senate Office Building, Washington, D. 0. 


Deak SENATOR BisLe: Under date of July 28, 1958, the Federal Trade Com- 
mission in Docket No. 7211 issued a complaint against six leading drug manu- 
facturers. The six corporations are: American Cyanamid Co., a corporation; 
Bristol-Myers Co., a corporation; Bristol Laboratories, Inc., Chas. Pfizer & Co., 
Inc.; Olin Mathieson Chemical Corp.; the Upjohn Co., a corporation. They 
are charged with “unlawful price fixing and enforcement of retail fair-trade 
prices” on drugs consisting mainly of antibiotics, including aureomycin, ter- 
ramycin, and tetracycline. These miracle drugs have been purchased by the 
consuming public in the hundreds of millions of dollars. They have been very, 
very expensive to the consumer. Their sale has helped to make drug manu- 
facturers, drug wholesalers, and drug retailers huge profits, such huge profits 
being at the expense of the consuming public. 
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It is these same manufacturers who are seeking to have a Federal fair-tragp 
law enacted, using Federal fair trade as a means and a basis for their enormog 


profits. ‘They seek to further increase these profits by this additional legislati 


Recently five large drug manufacturers were indicted by a Federal gray 


jury in Trenton, N. J., charged with unlawful price fixing on Salk polio vacein 


These five concerns are: the Eli Lilly & Co., Indianapolis, Ind. ; Allied Labor 


tories, Inc., Kansas City, Mo.; American Home Products Corp., N. Y.; Men 
& Co., Inc., Rahway, N. J.; Park, Davis & Co., Detroit, Mich. The subject 
the Federal Trade Commission complaint and the Federal indictment are @ 
lawful price fixing which caused drugs which are necessary to the preservath 
of human life, to be sold at high prices, in order to make manufacturers, 
salers, and retailers enormous profits at the expense of the American pub 
The drug manufacturers under indictment by the Federal grand jury @ 
those who have been cited by the Federal Trade Commission, certainly shoj 
receive no consideration whatsoever from the Congress of the United St 


We respectfully request that this letter be made part of the hearing record, 


Very truly yours, 
By T. F. Hatt, Jr. 


CONSUMERS INFORMATION BUREAU, 
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